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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§1. Fire.—Of the Insured by Stipulation —Acts of Estoppel. 
—The insurance was procured by the local agent authorized to 
take applications, collect premiums, give binding receipts for ad 
interim insurance, and who was furnished with blank applications 
to be filled up under his supervision. He was also instructed by 
the company to carefully study the instructions and blanks in or- 
der that he might be able to fill out the blanks rapidly, ete. On 
the back of the policy was printed the following among other 
conditions: “Itis part of this contract that any person, other 
than the assured, who has procured this insurance to be taken by 
the company, shall be deemed to be the agent of the assured * * 
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and not of this company, under any circumstances whatever, in 
any transaction relating to this insurance.” 

Held, that the condition was obscure and misleading in its ver- 
biage, and the company could not, while holding out the agent 
as their trusted representative, make him the agent of the in- 
sured for the purpose of avoiding responsibility for his acts, by 
such stipulation ; the condition involves a legal contradiction and 
is invalid. 

Ins. Co. vs. Mahone, 21 Wallace, 156 ; Case of Rohrback, 62 N. Y., ex- 
cepted to. 

The agent participated in the preparation of the application, 
dictated the most material answers, and consented to all of them 
as true statements of the facts. Held, that the acts of the agent 
were the acts of the company, which was estopped from alleging 
the omission or misstatement of any facts in the application, and 
parol evidence is admissible to show such participation by the 
agent. 

Rowley vs. Ins. Co., 36 N. Y., 550; Peck’s case, 22 Cowan, 575; Beld’s 
case, 25 Cowan, 51 ; Franklin’s case, 42 Mo., 457 ; Deal’s case, 16 Wis., 241 ; 
Malleable Iron Works vs. Ins. Co., 25 Cowan, 460; Plummer’s case, 18 N, 
Y., 392 ; Molure’s case, 5 Rance, 342 ; Ayer’s case, 21 Iowa ; Carpenter’s case, 
Am. Lead Cases; May’s case, 25 Wis., 306 ; Schallien’s case, 38 Ill, 166; 
Wilkinson’s case, 13 Wallace, 23 ; Ins. Co. vs. Mahone, 21 Wall. 

The strictly more appropriate remedy is by action in chancery 
for reformation of the contract, but the same end may be accom- 
plished at law through the doctrine of equitable estoppel. A com- 
pany may properly limit the power of its local agents, provided 
the fact is brought to the knowledge of the assured by a stipula- 
tion in the application, that they will not be bound by any state- 
ments not contained therein. 

Chase vs. Ins. Co., 20 N. Y., 54. 

Planters Ins. Co. vs. Myers. 

Rep’d Jour'l, p. 53. Miss. 8. C, 


EVIDENCE. 


§2. AccrpENT.—Of Medical Eapert.—The opinion of a phy- 
sician is not to be cast aside, because his only information in 
the diagnosis of the case is derived from books, but is to be 
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weighed like that of any other man, taking all the circumstances 
into consideration. 

Whitehouse vs. Travelers Ins. Co. 

Rep’d Jour’l, p. 23. U. 8, C. C. N. H. 


FRAUD. 


§ 3. AccipENT.—Small Print Provisions.—Autopsy.—The fact of 
certain portions of the policy being printed in small type where 
the conditions relied upon are in large type, cannot be adduced as 
evidence of fraud on the part of the company, nor can the mak- 
ing of an autopsy where the right to do so was provided in the 
policy. 

Whitehouse vs. Travelers Ins. Co. 

—§2. 


INSURABLE INTEREST. 


§4. Fime.—Distiller’s Bond for Tax.—Transfer of Partner- 
ship Interest.—Replevin Bond.—The policies agreed to “ insure 
Messrs. Thompson & Co. against loss or damage by fire—upon 
whisky, their own, or held by them on a commission, including 
government tax thereon for which they may be liable, contained 
in the log bonded warehouse of G. H. Deaven.” The whisky was 
owned by Thompson & Co., Walston being the Co., who were al- 
so sureties on Deaven’s distillery bond, and as such liable for the 
government tax if not paid by D. or made out of the whisky. 
The policy provided that it should be void, “if the property be 
sold, or transferred, or any change take place in title or posses- 
sion, whether by legal process, or judicial decree, or voluntary 
transfer or conveyance.” The loss was settled except as to the 
tax, where the liability was undecided. Judgment was subse- 
quently obtained by the government, in Kentucky, on the bond, 
for the tax, the companies declining to defend as parties. Thomp- 
son & Co. replevined the judgment and brought suit against the 
companies for the amount. There was evidence tending to show 
that previous to the fire, Walston had sold all his interest to 
Thompson, and that another brother of T. had become interested 
in the firm. Held, that it was the intention of the insurers to in- 
sure another than the proprietary interest of T. & Co. in the 
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whisky, viz., their liability for any loss on the bond. Held, that 
this was as much an insurable interest as freights at sea, or pro- 
fits in an adventure. 

Firemen’s Ins. Co. vs. Powell, 13 B. Mon., 321; Gorden vs. Mass. Ins. 
Co., 2 Pick., 249 ; Rohrback vs. Germania Ins. Co., 62 N. Y., 53. 

Held, that Walston was not relieved from this liability by any 
sale of his interest, and the liability of the company was not 
affected by the policy clause, prohibiting a transfer of interest. 
Held, that the replevin bond was a satisfaction of the judgment 
in Kentucky, which answered the objection that the tax had not 
been paid, and the judgment itself, together with the refusal of 
the company to defend, answered the objection that the govern- 
ment could not collect the tax. 

Germania Fire Ins. Co. et al. vs. Thompson & Co. 

Rep’d Jour’l, p. 13. U. 8.8. C. 


PLACE OF PAYMENT. 


§ 5. Lire.—Construction of Policy. — Tender of Premium.— 
An indorsement on the margin of the policy, that “all receipts 
for premiums paid at agencies are to be signed by the president 
and actuary,” is simply a notice to the insured not to pay without 
production of a receipt so signed ; it is not an agreement to make 
any particular agency the legal place of payment. Where such 
agency had been terminated by war, and the policy by its terms 
made the home office the legal place of payment, a tender of pre- 
mium to the former agent, which was refused, was not binding on 
the company. 

N. Y. Life Ins. Co. vs. Davis 

Rep’d Jour’l, p. 70. U.S.S. C. 


POLICY.” 


§6. AccipeNtT.—Construction of.—Visible Injury.—Sole Cause 
of Death—The policy provided “that the insurance shall not 
extend to any injury of which there shall be no external and 
visible sign, nor to any case except where the injury aforesaid 
is the proximate and sole cause of the disability or death.” Also, 
“Provided that the accident shall be the sole cause of death.” 
Held, that in order to recover under the policy there must be 
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some visible external sign of the injury. Held, that a nose-bleed 
might be such a sign, but a complaint of pain or soreness would 
not. Held, that the accident must have been the direct and sole 
cause of death, independently of any other cause ; if death re- 
sulted wholly or in part from the supervening of any other cause, 
as typhoid fever, the company would not be liable. 

Whitehouse vs. Travelers Ins. Co. “ 

§7. Lire.— Assignment of. — Mortgage.—Title.—Redemption. 
—K. procured a policy upon his life, which was immediately as- 
signed to defendant by an assignment absolute in form, under an 
arrangement between them that defendant was to pay the pre- 
miums and have the benefit of the policy, with the understanding 
that K. might at any time redeem the policy if he desired, by re- 
paying the premiums with interest. The defendant subse- 
quently refused a tender from K. and continued to pay the pre- 
miums until K.’s death, when he received the amount of the pol- 
icy. Held, that the procuring of the policy by K., and its assign- 
ment to the defendant on the conditions named, was a sufficient 
consideration for the arrangement. Held, that the legal effect of 
the transaction was to make the defendant mortgagee of the pol- 
icy to secure him for the premiums, and he could not claim ab- 
solute title, except upon the failure of K. to exercise his option. 
It was not a conditional re-sale with absolute title in defendant. 
which in the absence of writing or part payment would be void 
under the statute of frauds. The right of redemption at all times 
affected the title. Such an agreement may be shown by parol, 
though the assignment be absolute in form. 

Hodges vs. T. M. & T. F. Ins. Co., 8 N. Y., 416; Despard vs. Wal- 
bridge, 15 N. Y., 374; Horn vs. Keteltas, 46 N. Y., 605 ; Hope vs. Bolen, 
58 N. Y., 380. 

The fact that K. was not personally obligated to pay the defen- 
dant the amount of premiums is not absolutely controlling as to 
the question of mortgage or conditional re-sale ; the construction 
will depend upon the intention of the parties, as evidenced by 
the instrument and all the circumstances, and in doubtful cases 
the mortgage construction will be favored, to avoid a forfeiture. 

Longuet vs. Scawen, 1 Ves. Sen., 402 ; Glover vs. Payn, 19 Wend., 518 ; 
Conway’s Ex’rs vs. Alexander, 7 Cranch, 218 ; Edington vs. Harper, 3 J. J. 
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Marshall, 354 ; Floyer vs. Lavington, 1 P. W’ms, 268; Chapman’s Adm’r 
vs. Turner, 1 Call’s R., 280 ; Wharf vs. Howell, 5 Binney, 499 ; Brown vs. 
Dewey, Sanf’d Chy. R., 56 ; Holmes vs. Grant, 8 Paige, 243, 257 ; Flagg vs. 
Mann, 14 Pick., 467; Kerr vs. Gilmore, 6 Watts, 405 ; Brown vs. Dewey, 
2 Barb., 28. 

Held, that the same reasoning will apply whether the transac- 
tion be regarded as a mortgage or a pledge. Held, that the ad- 
ministratrix of K. was entitled to recover from the defendant the 
amount of the policy less premiums paid and interest. 

Matthews vs. Sheehan. 

Rep’d Jour’l, p. 36. N. ¥. 0. A. 


PREMIUM. 


$8. Fime.—Non-payment of Note for— Waiver.—The pol- 
icy provided that if a note were given for the cash premium, it 
should be considered a payment, provided it was paid at or be- 
fore maturity. But should any loss occur, and the note or any 
portion of it remain unpaid and past due at the time, the policy 
should be void. The note for $20 was due April lst. A pay- 
ment of $10 was made on it in June following, when the insured 
delivered the policy for cancellation on account of an increase 
of risk, but the company elected to continue the contract in force, 
retained the note, and returned the policy uncanceled. A tender 
of the balance due on the note was not made until after a loss 
had occurred, when it was refused. Held, that the insured had a 
right to pay the balance due at any time, and by such payment 
the policy would become operative. Held, that the return of the 
policy by the company was a waiver of forfeiture from the in- 
crease of risk, but did not waive the forfeiture for non-payment 
of the note. Held, that a portion of the note remaining unpaid 
at the time of loss, the plaintiff could not recover. 

Watrous vs. Miss. Valley Ins. Co., 35 Iowa, 582 ; Williams vs. City of Al- 
bany Ins. Co., 19 Mich., 451 ; Schmidt vs. Ins. Co., 41 Ill. 295, 

Nedrow vs. Farmers Ins. Co. 

Rep’d Jour'l, p. 77. Iowa 8, O. 


PREMIUM NOTE. 


§9. Lire. —Non-payment of Interest.—Effect of.—Construc- 
tion of Policy.— Payment of Premium.—The policy was issued in 
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consideration of the annual premium note of $110, and of the 
annual cash premium of $148.10. It provided that the balance 
of the year’s premium, and all notes given for premium, should 
first be deducted in the settlement of the claim; also that in 
case of default in the payment of any premium, the company 
would pay as many tenths of the sum insured as complete annual 
premiums had. been paid; also that if the premiums, or interest 
on any note given for premiums, should not be paid when due, 
the company should only be liable for such part of the sum in- 
sured, as is stipulated above; also that in every case where the 
policy should become void for other reason than the non-pay- 
ment of premiums, all premiums should be forfeited. The notes 
provided that they should be a lien upon the policy, and that the 
interest on them should be paid annually or the policy be for- 
feited. Held, that the policy and all the papers connected with it 
must be construed together to determine the intention of the par- 
ties. Held, that the scheme of the policy is opposed to an en- 
tire forfeiture for default in the payment of premium, and the 
forfeiture mentioned in the notes cannot be applied to the paid- 
up premiums, but must be limited to the future benefits to be re- 
ceived from the policy. Held, that the premium notes are not 
strictly promissory notes, and the rule that the latter do not oper- 
ate as the payment of a debt does not apply ; they are of the na- 
ture of receipts for money loaned. Held, that the prior payment 
of the notes or of interest was not necessary in order to secure 
a paid-up policy ; the payment of the cash portion, together with 
the execution of the note, constituted the payment of complete 
annual premiums within the meaning of the policy, which enti- 
tled the beneficiary to recover a corresponding proportion of 
the sum insured, subject to a deduction of the sums due on the 
notes. 

Ohde vs. Northwestern Mut. Life Ins. Co., 40 Iowa, 357 ; Hall, adm’r, 
vs. Same, 5 Ins. L. J., 828; Bonner vs. Same, 3 Cent. L. J., 605 ; Kirkpa- 
trick vs. Knickerbocker Life Ins. Co., 6 Ins. L. J., 368; St. Louis Mut. 
Life Ins. Co. vs. Grigsby, 4 Big., 683 ; Dutcher et al. vs, Brooklyn Life 
Ins. Co., 4 Big., 663. 

Northwestern Mut. Life Ins, Co. vs, Little. 

Rep’d Jour'l, p. 50. Inp. 8. OC. 
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$10. Lire.—A Valid Payment of Premium.—Lien on the Poli- 
cy.—The policy was upon the ten-payment life plan, in considera- 
tion of the annual premium of $615.40. All indebtedness to the 
company was to be deducted from the amount of insurance 
when due. Incase of non-payment of premium, or of any note 
given in part payment of premium, when due, the policy was to 
become void. Dividends were to be applied to the payment of 
the note. If the policy became void, the insured was to be lia- 
ble to pay all notes taken for premiums remaining unpaid, except 
the balance unpaid on the note taken for part premium and 
made payable twelve months from date, which was to be canceled 
upon surrender of the policy. After two annual payments, if de- 
sired, a paid-up policy would be issued for as many tenths of the 
original amount as there had been “ annual premiums paid in 
cash.” It was agreed at the time of executing the policy, that 
the annual premium should be paid, $369.24 in money and 
$246.16 in a promissory note at twelve months with interest, the 
amount of the note to be a permanent loan until canceled by di- 
vidends, and that anew note was to be executed each year at the 
maturity of the old, and including the amount of the prior note. 
The premium note was described in the receipt as the “ amount 
of premium loaned this year.” Four annual payments had been 
made, Held, that the execution of the note was in effect a pay- 
ment in cash, which was loaned back by the company. Held, 
that the amount of the note with accrued interest, less dividends, 
was a lien upon the policy to be deducted when it became a 
claim. eld, that the case was not affected by a change in the 
company’s practice, subsequent to the issue of the policy, insist- 
ing upon the payment of the note as a condition of the issue of 
the paid-up policy. 

Brooklyn Life Ins. Co. vs. Dutcher et al. 

Rep’d Jour'l, p. 18. 


SUICIDE. 


§11. Lire.—Question for Jury.—Suicide is a question of in- 
tention, to be inferred from the circumstances where there is no 
direct evidence. The intentionis a question for the jury. 

Shanks vs. U. B. Mutual Aid Society. 


Rep. next number. 





Suicide— Warranty. 


VALUATION. 


§12. Frme—FHffect of Excessive-—Every over-valuation will 
not avoid the contract. There must be some element of fraud or 
intention to deceive, with a view to obtain more insurance than 
could otherwise be secured. 

Franklin Ins. Co. vs. Vaughn, 92 U. S. Reps., 519. 

Planters Ins. Co. vs. Myers.'; 


WAR. 


§13. Lirn.— Effect on Agency.— Tender of Premium.—Forfeiture 
of Policy.—The policy, by its terms, made the home office the le- 
gal place of payment of premium. After the outbreak of the 
Southern war, payment was tendered to the agent in Virginia, 
who had been accustomed to receive the premiums and give re- 
ceipts, signed by the president and actuary, and refused on the, 
ground that he had no receipts from the company, and the money 
would be confiscated. The agent had no communication with the 
company during the war, and did not resume his agency. Held, 
that the agency was suspended by the outbreak of war, and 
though it might have been continued with the consent of both 
parties, given either expressly or by a subsequent ratification, for 
the collection of premiums, there was no evidence of such con- 
sent, and the tender was not binding on the company. 

N. Y. Life Ins. Co. vs. Statham, 93 U. 8., 24; Conn. vs. Penn., Peters C. 
C. Rep., 426, 525 ; Buchanan vs. Curry, 19 Johns., 141 ; Fritz vs. Stover, 
22 Wall., 206 ; Traité des Ass., vol. 1, p. 567; Dennison et al. vs. Imbrie, 3 
Washington’s C. C. Rep., 403; Ward vs. Smith, 7 Wall., 477; Brown vs. 


Hiatts, 15 Wall., 177; Montgomery vs. U. S., ib., 395; Fritz vs. Stover, 22 
Wall., 198. R 


N. Y. Life Ins. Co. vs. Davis. 
WARRANTY. 


§14. Fire.—Representation.—Construction of Clauses in the 
Policy and Application—The application covenanted that it was 
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a full description and a warranty, which should form the basis of 
the policy. Following the description in the policy were these 
words: “For amore particular description, and as forming a 
part of this policy, by which the assured is to be bound, special 
reference being had to the assured application and survey.” In 
an anterior part of the policy was the declaration that the pro- 
perty is insured subject to the conditions and stipulations in- 
dorsed thereon, which constitute the basis of this insurance. 
One of the stipulations referred to on the back of the policy, pro- 
vides that the application is the basis of the contract, and if it 
does not truly describe the property, the policy shall be void; 
and any false statements or misrepresentations of facts material 
to the risk, shall be deemed fraudulent, and be an absolute 
avoidance. 

Held, that a warranty extends to every matter that it embraces, 
whether material or not, and must be literally true. Represen- 
tations are collateral to the contract and do not affect it if they 
are not willful or material. Statements on the face of the policy 
are prima facie, but not necessarily warranties ; their character 
must be gathered from the form of expression, their purpose and 
relations. Warranties will not be created or extended by con- 
struction. 

Daniels vs. Ins. Co., 12 Cush., 416 ; Miller’s case, 31 Iowa, 226 ; Fornish 
case, 4 Gray, 337, 340. 

Statements in the application are usually representations un- 
less made warranties by a reference in the policy, and a manifest 
purpose that the whole shall form one contract. 

Campbell’s case, 98 Mass., 391 ; Snyder’s case, 13 Wend., 92. 

Held, that the warranty was qualified and restricted to facts 
‘material to the risk, and the insured was bound by his statements 
as representations only, not as warranties. 

Lindsey vs. N. M. Ins. Co., 3 R. I, 157; May on Ins., p. 166, 3160; 
Fowkes vs. M. & L. Life Ass.; May on Ins., 3 168. 

Planters Ins, Co. vs. Myers. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES SUPREME COURT. 


Ocrozer Term, 1877. 


Error to the Circuit Court of the U. &., District of Kentucky. 


INSURANCE COMPANIES 
vs, 


THOMPSON er at.* 


The policies agree to ‘‘insure Messrs. Thompson & Co. against loss or damage by 
fire—upon whisky, their own, or held by them on a commission, including 
government tax thereon, for which they may be liable, contained in the log 
bonded warehouse of G. H. Deaven.” ‘The whisky was owned by Thompson 
& Co., who were also sureties on Deaven’s distillery bond to U. 8S. Government, 
and as such, liable for the tax on the whisky, if not paid by D. or made out of 
the whisky. The loss was settled except as to the tax, where the liability was 
undecided. Judgment was subsequently obtained in Kentucky on the bond 
for the tax, by the government, the companies declining to defend. Thompson 
& Co. replevined the judgment and brought suit against the companies. There 
was evidence tending to show that previous to the fire, Walston, the Co. of the 





*The Germania Fire Insurance Company, the Hanover Fire Insurance Company, the Niagara 
Fire Insurance Company, and the Republic Fire Insurance Company, plaintiffs in error, vs. 
Diller Thompson and Thomas Walston, partners, as Thompson & Co, 
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firm, had sold all his interest to Thompson, and that another brother of T. had 
become interested in the firm. The suit was brought in the name of Thomp- 
son & Walston as partners. 


Held, that it was the intention of the policies to give indemnity against any loss 
that might result on the bond, as well as on the whisky itself. 


Held, that this was as much an insurable interest as freights at sea, or profits in 
an adventure. 


Held, that Walston was not released from this liability by any sale of his interest, 
and the right to recover was not affected by a policy clause that it should be 
void ‘‘if the property be sold, or transferred, or any change take place in title 
or possession, whether by legal process, or judicial decree, or voluntary trans- 
fer, or conveyance.” 


The replevin bond is a satisfaction of the judgment in Kentucky, which answers 
the objection that the tax had not been paid, and the judgment itself coupled 
with the refusal of the companies to defend, is an answer to the objection that 
the government could not collect the tax. 


Judgment affirmed. 


Miter, J. 


The defendants in error recovered in the Circuit Court of the United 
States for the District of Kentucky a joint judgment for $3,317.58 on 
a policy of insurance on whisky in a distiller’s bonded warehouse. 
The distillery and warehouse were owned and conducted by George 
H. Deaven, but the spirits were distilled for and owned by the defen- 
dants in error at the time the policy was issued. They were also sure- 
ties on Deaven’s distillery bond to the United States, and as such were 
liable for the tax on the whisky if not paid by Deaven, or made out 
of the whisky. It will be thus seen that Thompson and Walston had 
two distinct interests in the whisky, namely, the general ownership of 
it, and their liability for the tax on it which Deaven had assumed to 
pay, and which, if he did not pay, might fall upon them in either of 
two ways, to wit, by the seizure and sale of the whisky for the tax by 
the government, or by a suit on the bond on which there were sure- 
ties. The policy, which was manifestly designed to protect both these 
interests of the assured from loss or damage by fire, was for that rea- 
son peculiar and special in its provisions, By its terms the companies 
bind themselves to “insure Messrs. Thompson & Co. against loss or 
damage by fire to the amount of eight thousand dollars, for the term 
of one year, upon whisky, their own or held by them on a commission, 
including governwent tax thereon for which they may be liable, con- 
tained in the log bonded warehouse of G. H. Deaven.” 

After the whisky was burned, these companies paid their share with 
others of the loss on the value of the whisky apart from the tax, but 
by the receipt which they took it was stated that the claim for liability 
on account of tax remained undecided. Thompson & Co. were sued 
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on their bond with Deaven for this tax, and they notified the insur- 
ance companies of the suit and asked them to defend it, which was de- 
clined. Judgments were obtained in each case on the bonds, and 
Thompson & Co. replevined the judgments. By this is meunt that 
they gave bail, which operated as a stay of execution for the period 
which the law of Kentucky allowed in such cases. The present action 
was brought by Thompson & Walston to recover the amount of these 
judgments. 

On the trial evidence was given tending to show that before the fire 
Walston had sold to his partner, Thompson, all his interest in the 
partuership, and that Hite Thompson had become interested with the 
other Thompson in the business to the extent one fifth. Andon the 
hypothesis that the jury believed this, the counsel for the companies 
asked the court in several forms to instruct the jury that plaintiffs 
could not recover. This proposition was based on a provision in the 
policy that it should be void “ if the property be sold, or transferred, 
or any change take place in title or possession, whether by legal pro- 
cess, or judicial decree, or voluntary transfer or conveyance.” 

The refusal of the court to do so, and the charge of the court to the 
effect that this change in regard to the ownership, if true, did not de- 
feat the right to recover the amount of the judgments against plain- 
tiffs for taxes, are the errors on which a reversal is asked. 

The argument of counsel on the effect of a mere change in the title 
by one party selling to «nother his interest in the property assured, 
and the authorities presented on both sides, are very able and full, 
and the decisions are conflicting. So, also, the effect of the introduc- 
tion of a new part-owner, in a case like the present, where the posses- 
sion and care of the goods remain unchanged, are well considered ; 
but in the view we take of the case it is not necessary that this court 
should decide these questions. 

We are of opinion that a careful consideration of the facts in this 
case, in their relation to some of the most elementary principles of the 
contract of insurance, will enable us to dispose of it without much 
difficulty. 

It is to be observed that,whether insurance be against fire, or ma- 
rine loss, or loss of life, it is neither the property nor the life that is 
insured. Nor does the contract propose or intend to say that there 
shall be no destruction of the property or loss of life. In point of 
fact, the obligation of the insurer is designed to come into operation 
after the loss, either of property or life, has occurred, and to give 
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compensation to some one interested in the life, or the property for 
the loss of that life, or injury to the property. 

In regard to property, this compensation is intended, by the funda- 
mental principles of insurance, to bear a direct relation to the 
money value of the interest which the party insured had in the 
property. Where the only interest of the assured is the full and 
perfect ownership of the property, that is the interest insured, and 
the amount to be recovered on the policy of insurance is that full 
value, or such sum less than that as the insurer stipulates to be lia- 
ble for. 

But it often occurs that the interest of the party insured is not 
that of full ownership. His interest may be that of a trustee, or 
executor, or some other representative character, in which case the 
recovery will be in accordance with the nature of the contract. 
The policy before us is a striking illustration of this. The interest 
of the plaintiffs in the whisky which is insured is threefold—their 
own, or held on a commission, and the government tax, for which 
they may be held liable. Ifthe makers of this policy intended to in- 
sure no other interest of Thompson & Co. in the whisky than their 
proprietary interest, the interest of which at the time of the loss they 
had as owners of the whisky, the enumeration of the two other inter- 
ests was useless and misleading. The facts already stated show that 
they had another interest, and since they insured it, it must be pre- 
sumed that it was known to the insurers. The whisky which they 
owned was liable to the government for a tax, and this Mr. Deaven 
was primarily liable for and had promised to pay ; but if he did not, 
the whisky could be sold for it. They had also become bound with 
Deaven on his bond for the payment of this tax. In the event of 
the whisky being destroyed by fire, the danger of their personal 
liability was greatly increased. They were, therefore, right in wish- 
ing to be secured against this loss, also, if the whisky was burnt. It 
is impossible to give any other construction to the policy than that 
the company agreed to give this indemnity. The language, when 
brought into relation with the conceded facts of the case, admits of 
no other. 

This interest was an insurable interest, as much as freights at sea, 
or profits in an adventure. The whisky stood between them and 
their loss. The whisky, when in the warehouse, was loaded with 
this tax. It would sell for as much less as the tax, unless the tax 
was paid. So long as it was in the warehouse, plaintiffs were not 
liable for the tax. The moment it was lost they became liable. This 
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was a fair subject of insurance: Fireman’s Ins. Co. vs. Powell, 13 B. 
Mon., 321 ; Gordon vs. Mass. Ins. Co., 2 Pick., 249 ; Roderback vs. 
Germania Insurance Co., 62 N. Y., 53. 4 

In regard to the interest, Walston had never parted with it. His 
sale of the partnership interest did not release him from his liability 
on Deaven’s bonds. Nor did the subsequent purchase of Hite Thomp- 
son of one-fifth interest in the whisky have that effect, or destroy 
Walston’s interest to that extent in the whisky. As to him it is very 
clear that he had the strongest interest that the whisky should be 
secure from fire until the tax on it was paid, since its continued ex- 
istence was his best, if not his only, security against liability on the 
bonds. 

It is tg be observed that no cther interest of Thompson & Co. is in 
issue in this suit. They never held the whisky on commission, and the 
loss in regard to the proprietary interest had been paid by the compa- 
nies. This was another and different interest in the same property. 
A man might insure his interest in property as an executor, and his 
interest asa legatee. His removal from the office of executor by the 
court might, within the terms of this policy, prevent his recovering 
in that character, but if his interest in the property as legatee was 
one sixth, would the change of executorship bar his recovery as lega- 
tee? This would hardly be asserted by any one. 

It is objected farther to a recovery, that plaintiffs have not actually 
paid the judgment. The answer to this, if any were necessary, is, 
that by the law of Kentucky, the replevin bond is a satisfaction of the 
judgment. It is as to this obligor a debt discharged. It is said that 
in case of a loss like this, the government cannot collect the tax from 
the bondsmen. The answer is, that the government has sued-and 
obtained judgment for the tax, and defendants were asked to defend 
that suit and declined to do so. 

We see no error in the judgment of the Circuit Court, and it is 
affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Appeal from the U. 8S. Circuit Court, Eastern District of Missouri. * 


BROOKLYN LIFE INS. CO. or New York, 
Appellant, 
vs. 


CLINTON O. DUTCHER ann ANNIE C. 
DUTCHER. 


The policy was upon the ten-payment life plan, in consideration of the annual pre- 
; mium of $615,40. All indebtedness to the company was to be deducted from 
the amount of insurance when due. In case of non-payment of premium or 
{ of any note given in part payment of premium when due, the policy was to 
become void. Dividends were to be applied toward the payment of the 
note. If the policy should become void, the insured was to be liable to pay 
{ all notes taken for premiums remaining unpaid, except the balance unpaid on 
; the note taken for part premium and made payable twelve months from date, 
which was to be canceled upon the surrender of the policy. After two annual 
' payments, if desired, a paid-up policy would be issued for as many tenths of 
the original amount as cn had been “annual premiums paid in cash.” It 
was agreed at the time of executing the policy, that the annual premium should 
‘be paid part in money and part in a promissory note at twelve months, with 
f interest at seven per cent, the amount of the note to be a permanent loan, un- 
f «i canceled by dividends, and that a new note was to be executed each year 
''at the maturity of the old, and including the amount of the prior note. The 
premium note was described in the receipt as the ‘‘ amount of premium loaned 
this year.” Four annual payments had been made. 

Held, that the execution of the note was, in effect, a payment in cash which was 
loaned back by the company. 

Held, that the plaintiffs were entitled to a paid-up policy for four tenths of the 
original sum, without previous payment of the note. 

Held, that the amount of the note with accrued interest, less dividends, was a lien 
upon the policy to be deducted when it became a claim. 

Held, that the case was not affected by a change in the company’s practice subse- 
quent to the issue of the policy, insisting upon the payments of the note as a 
condition to the issue of a paid-up policy. 

Decree affirmed. 
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Swayne, J. 

In order to reach the proper solution of the question to be decided, 
it is necessary at the outset carefully to analyze so much of the policy 
as bears upon the subject. 

It is there stipulated that in consideration of the nue of the 
sum of $615.40, and the payment of that sum annually thereafter on 
the 28th day of February, until ten years’ premiums had been paid, 
the life of Clinton O. Dutcher was assured for the term of his natural 
life in the sum of $10,000, with participation in the profits of the 
company. 

The insurance money, upon the death of the person insured, was to 
be paid to Annie C. Dutcher, his wife, or her legal representatives, 
the balance of the year’s premium, if any, and all indebtedness to the 
company, to be first deducted. 

If the stipulated premium should not be paid on the day fixed upon 
for its payment, or any note given to the company in part payment of 
any premium should not be paid on the day when the same became 
due, then the company was not to be liable for any part of the sum 
assured, and the policy was to become void. 

The dividends of profits declared were to be applied toward the 
payment of the note taken for “ part premiums.” 

If the policy should become void, Annie C. Dutcher or her legal 
representatives was to be liable to pay to the company the amount of 
all notes taken for premiums which should remain unpaid, except the 
balance remaining unpaid on the note taken for part premium and 
made payable twelve months from date, and the last mentioned note 
was to be canceled upon the surrender of the policy. 

After two annual payments, should it be desired to discontinue the 
policy, the company was to issue “a paid-up policy for as many tenths 
of the amount originally assured as there had been annual premiums 
paid in cash. 

Such being the policy, we are next to consider the admitted facts, 
as shown by the agreement of the parties. 

At the time of the execution and delivery of the policy the parties 
agreed that the annual premium of $615.40 should be paid each year, 
as follows : $369.24 in money, and $246.16 in the promissory note of 
Annie C. Dutcher, payable twelve months from date, with interest at 
the rate of seven per cent. 

On the payment of the money and the delivery of the note a receipt 
for $615.40, the amount of the premium for a year, was to be deliy- 
ered to Annie C. Dutcher, the amount of the note to be a permanen t 
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loan to her, bearing interest at the rate of seven per cent per annum 
until paid by dividends of profits. 

At the maturity of the note a new note bearing the same rate of in- 
terest and covering the amount of the prior note, (except as reduced 
by dividends, ) and the amount of $246.40 of premium for the current 
year was to be given, and so on from year to year during the exist- 
ence of the original policy. 

Annie C. Dutcher did, accordingly, on the 29th of February, 1868, 
pay the company $369.24 in money, and $246.16 in her promissory 
note drawn as aforesaid. 

The company thereupon gave her a receipt, specifying the payment 
of $615.40, in full of the premium for the ensuing year, and that 
$246.16 of the premium had been Joaned to her. This arrangement 
was carried out also with reference to the premiums due February 
28, 1869, February 28, 1870, and February 28, 1871. This con- 
tinued the original policy in force until February 28, 1872. The 
amount due to the company after the adjustment of the premium of 
1871 was, including the amount due upon the prior notes so given, 
$793.64. 

Annie C. Dutcher thereupon, after due notice, demanded a paid-up 
policy. The company refused to issue it unless she would first pay 
the $793.64 so due from her, which was a lien against the existing 
policy. She declined to comply with this demand. 

It is further agreed that from the time the company began busi- 
ness, to the 20th of January, 1871, it was the course of business of the 
company to issue paid-up. policies to policy-holders on demand, with- 
out reference to their indebtedness to the company, arising as before 
stated, and to hold such indebtedness in each case as a lien against 
the paid-up policy, but that on and after that date the company re- 
fused to give a paid-up policy to any policy-holder without the pay- 
ment first by the policy-holder of the amount owing to the company. 

In this condition of things the appellees instituted this suit to com- 
pel the delivery of a paid-up policy. The court below decreed in 
their favor. The decree was conditioned that the sum of $793.64, and 
interest at the rate of seven per cent, owing to the company, less the 
accruing dividends of profits, should be a lien against the new policy, 
and that the amount due to the company at the death of Clinton O. 
Dutcher should be deducted from the sum then to be paid to the as- 
sured upon the policy. The company removed the case to this court 
by appeal. It isthus brought before us for consideration. 

We think the decree is right. 
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The agreement set out in the admitted facts supplemented the 
policy. It had all the elements of validity. It was made by parties 
competent to contract. There was the requisite meeting and assent 
of minds. No canon of the law was violated. It stipulated expressly 
that the amount of the note given for the designated part of the an- 
nual premium was to be “a permanent loan from the company to 
Annie C. Dutcher, bearing interest at the rate of seven per ceut, until 
paid by dividends.” The receipt was for “ $615.40, which continues 
in force the policy,” ete. The part of the-premium for which the 
note was given each year was described as “amount of premium 
loaned this year.” The policy provides that the amount of the note 
unpaid, if any, when the sum secured by the policy became payable, 
was to be deducted from the amount of the insurance money to be 
paid. This was the stipulation upon the subject. Beyond this there 
was no condition or qualification touching the note. The rights of the 
parties are thus clearly defined. Nothing is said in this connection 
as to any payment or discharge of the note in any other way than 
those thus prescribed. The note was to be renewed every year for 
the proper amount, and credited regularly with the accrued dividends 
during the life of the policy. 

But it is said the policy declares that the amount of the paid-up 
policy should be determined by the sum of the premiums “ paid in 
cash.” 

To this there is an obvious, and, we think, a conclusive answer. The 
part of the annual premium for which a note was to be given was in 
substance and effect a loan of so much money by the company to the 
assured. It was so described in the receipt of the company for the 
premium and in the contract of the parties. If the money had been 
actually paid to the company, and the next moment loaned back, and 
the note then taken, there would not have been room even for a quib- 
ble upon the subject. Why go through such aceremony ? Why not 
go directly, as was done, to the end in view? The intent which ani- 
mated the conduct of the partiés determines its character. The re- 
ceipt and contract both show that the transaction was regarded by 
both parties as a payment of money to one and a loan back to the 
other, for which the note was taken. The receipt was for the full 
amount of the premium. The note and loan were mentioned by way 
of memorandum, as a distinct matter. The law never requires an 
idle thing tobe done. It would clearly have been this, and nothing 
else, if the assured had actually handed over the money and note with 
one hand, and, eo instanti, with the other taken back the money. 
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The company had the power to waive the actual prcduction and pay- 
ment of the money, and to receive a note bearing interest as the same 
thing. It has exercised this power, and is estopped ti deny the con- 
sequence. Where a surety by giving his note extinguishes the lia- 
bility of his co-surety, he can maintain an action against the co-surety 
for money paid, because the effect is the same that would have been 
wrought by the actual payment of the money. 

The agreed fact must not be overlooked, thatthe company, from the 
time it commenced business until the year 1871,—more than two 
years after entering into the contract with the assured—always issued 
paid-up policies upon the basis of the full amount of premiums paid 
as they were paid by the assured appellee, making no distinction 
between the notes and the money received by the company for the 
premium. 

The practical interpretation of an agreement by a party to it is al- 
ways a consideration of great weight. The construction of a contract 
is as much a part of it as anything else. There is no surer way to 
find out what parties meant than to see what they have done. Self- 
interest stimulates the mind to activity and sharpens its perspicacity. 
Parties in such cases often claim more, but rarely less, than they are 
entitled to. The probabilities are largely in the direction of the 
former. In considering the question before us it is difficult to resist 
the cogency of this uniform practice during the period mentioned, as 
a factor in the case. 

It was competent for the company, under proper circumstances, at 
anytime to change its rule with respect to the future, but it could 
not affect vested rights acquired in the past while a different rule pre- 
vailed. 

Prior contracts must be carried out as they were when they were 
entered into. Neither party, in invitum as respects the other, can 
make any change. When it was proposed by the assurer to apply the 
new rule and practice in this case, the assured might well say, “ non 
in hec federa veni,” and insist upon the interpretation which prevailed 
in other like cases when the parties became bound to each other, and 
continuously for two years later. The proper way to make the change 
was to employ such language for that purpose as would create cer- 
tainty and exclude doubt. It appears from a passage in the opinion 
of one of the learned judges below that this was done in subsequent 
cases by expressly excluding the notes from the basis of the computa- 
tion and confining it to the cash payments. 
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But, irrespective of this, we entertain no doubt upon the point in 
question. 

The conclusion to which we have come will involve neither hard- 
ship nor hazard to the appellant. The note bears seven per cent inter- 
est. The debt will be a lien against the new policy, and nothing can 
be collected upon it until the entire amount due to the company shall 
have been first deducted. The security will therefore be perfect. « 

The decree of the Circuit Court is affirmed. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW HAMPSHIRE 


Ocroser Term, 1877. 


EPHRAIM WHITEHOUSE, Apministrartor, 
vs. 


TRAVELERS INSURANCE COMPANY. 


The fact of certain portions of the policy being printed in small type, where%the 
conditions relied upon are in large type, cannot be adduced as evidence of fraud 
on the part of the company, nor can the making of an autopsy, where the right 
to do so was provided in the policy. 

The policy provided, ‘that this insurance shall not extend to any injury of which 
there shall be no external and visible sign, nor to any case, except where the 
injury aforesaid is the proximate and sole cause of the disability or death.” 
Also, ‘* Provided that the accident shall be the sole cause of death.” 

Held, that in order to recover under the policy, there must be some visible exter- 
nal sign of the injury. 

Held, that a nosebleed might be such a sign, but a complaint of pain or soreness 
is not. 

Held, that the accident must have been the direct and sole cause of death indepen- 
dently of any other cause ; if death resulted wholly or in part from the super- 
vening of any other cause, as typhoid fever, the company would not be liable. 

The opinion of a physician is not to be cast aside because his only information 


concerning the case has been derived from, books, but is to be weighed like 
that of any other man. 
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A jury may not adopt a theory without proof ; their finding must be based upon 
the proof. 


Crank, Dist. J. 

Gentlemen of the Jury : The plaintiff in this case is Ephraim H. 
Whitehouse, administrator of the estate of Horace Gowan ; he is the 
nominal party upon the record of the court, entitled to bring the ac- 
tion ; but the person for whose benefit the sum sued for is to be re- 
covered, if recovered at all, is Mrs. Gowan, the widow of Horace 
Gowan. He seeks to recover upon a policy of insurance against 
death resulting from accident, by which the sum of three thousand 
dollars was insured, in case of his death by accident, to be paid to his 
wife ; the allegation being that death happened to him by accident, 
and that the company has not paid the same to his widow, or wife, 
as agreed. The suit is for the viclation of that contract, for the bene- 
fit of the wife. The suit was originally brought in the State court, as 
was suggested to you, and has been removed by due process of law 
from the State court into this court. Comments were made on the 
one side and the other, upon the transfer of the cause from the State 
court to this court, as if it might be a matter of prejudice to the de- 
fendant, that he had transferred the cause into this court. But it 
cannot be so, gentlemen. The right which the law gives him, or 
gives the defendants, to transfer the cause here, would be of little, or 
very much less, value, if upon the trial it was to tell against them. 
But fer certain reasons, in certain causes, the Jaw of the United States 
provides that causes may be transferred from the State courts into 
the United States courts, and there tried. 

Complying with that law, this cause has been transferred here, and 
the consideration of that transfer may be laid entirely out of the case 
by you, and receive no consideration whatever. It is not a matter 
with which you have to do in finding your verdict, in any way. It 
was a right which the defendant had. It is to be presumed, or it is 
to be taken for granted, that he exercised that right properly and 
rightfully. The State court would not have transferred the cause 
here, and this court would not have received and would not try the 
cause, unless it had been properly brought there. 

Justice, gentlemen, is said to be blind ; and this is true, and should 
be true in one regard : that she is blind to the parties, as they stand 
before her. She cannot be blind as to the cause and witnesses and 
testimony, because if she were, she never would decide the cause 
rightly, unless by accident ; but as to the parties, she holds her scales 
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even, or should, and she is blind. You are the organs, gentlemen, of 
justice. If she be blind as to the parties, you must, if you would do 
justice, also be blind as to the parties. You must not know this de- 
fendant as a corporation. Holding the scales evenly between the 
two, you must say what is the fact upon the evidence. It is a high 
duty, gentlemen ; it isa difficult duty. There is reason to believe 
that jurors do not always act with these high motives, but the court 
has no doubt in this cause, that disregarding all considerations and 
suggestions of that kind, you will turn your attention to the evidence 
on the points of the case, and decide by the evidence. The cause is 
not very wide in its scope. The facts are few. The evidence is some- 
what voluminous, and the witnesses numerous ; but the evidence and 
witnesses are to be received and weighed by you as bearing mainly 
upon two or three important facts. There may be other facts which 
tend to decide these two or three important facts, which you will con- 
sider ; but what I mean is, that the evidence all hinges on or is chief- 
ly applicable to two or three important questions. 

But before I come to these questions I want to make a suggestion 
or two to you, which are called out by the counsel on the one side 
and the other, and principally by some remarks of the counsel for the 
plaintiff, in regard to fraud in this case. 

It is a well-established maxim of law, gentlemen, that fraud never 
is to be presumed. That is, you are never to take it for granted 
that people have acted fraudulently ; you are rather to take it that 
they have acted honestly, until the evidence shows you that they 
have acted otherwise. Now it is contended by the plaintiffs counsel, 
that this company have been fraudulent in this transaction, in the 
issuing of this policy ; and he adduced as proof the fact that certain 
portions of the policy are printed in smaller letters than other 
portions, contending that the intention was to deceive ; because if 
there were no intention to deceive, there would not be any fraud. It 
is alleged that fraud consists in the use of smaller type in certain 
parts of the policy. But if you will examine this policy you will 
find that the conditions relied upon are referred to in the large type, 
and the attention is called to them in such a way as entirely to 
negative the idea that the company meant to conceal them. I say 
this much to you on this point because it seemed to me, I frankly} 
say, that the evidence did not seem to warrant the remarks of counsel. 
I have not the least doubt, gentlemen, that the counsel was well-in- 
tentioned in the matter: he put forward the best side of his case, 
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but I felt it due to you, due to justice, that I should make the above 
statement. 

I shall have occasion to say one thing, if I do not forget it, in re- 
gard to the autopsy. Perhaps I might as well say it here, lest I 
should forget it, as at any other time. Complaint was made by 
counsel for the plaintiff, that this defendant exercised the privilege, if 
you call it so, or that he undertook to make an autopsy when this 
man was lying dead, before he was buried. Now, if you will examine 
this policy, gentlemen, you will find here a provision made for that very 
purpose—a provision in this policy, that in case of death, or any other 
time, when accident occurs, the company shall have the right to ex- 
amine ; and you will see the necessity of it, gentlemen. I comment 
now upon this, as it was adduced as evidence of fraud. You will see 
the necessity of such a condition or right as this, in insurance poli- 
cies, where a man might die and be buried, and it be alleged after- 
ward that the death was caused by accident, whereas if an autopsy 
had been made it might have been shown otherwise ; or where death 
did not occur it might be shown what the disability was or the ex- 
tent of the accident was, to know how much should be paid. So, 
having secured that right, gentlemen, to make that examina- 
tion, it was only exercising a right which they had by their contract. 

But the plaintiff says further to you, gentlemen, that they called 
the agent of the company, and did not call the attending physician 
to make such autopsy: but, gentlemen, it was no more the part of 
the defendant company to call the attending physician, than it was 
of Mrs. Gowan ; if she wanted him there, it was very easy for her to 
call him in ; and you will weigh, gentlemen—you will weigh the con- 
siderations as showing to you whether this defendant practiced any 
fraud in this regard, and give such weight as it deserves. If there 
was fraud, or improper acts, on the part of the defendant, of course 
you will give the plaintiff the benefit thereof, and it will be the duty 
of the court to instruct you so to do: while, on the other hand, the 
court feels bound to say that the plaintiff cannot set up fraud on the 
part of the defendant, unless he produces evidence of it. The con- 
tract provides, geutlemen,—I will read it, gentlemen,—‘‘ The said 
sum insured to be paid to Sarah F. Gowan, wife, or her legal repre- 
sentatives, within ninety days after sufficient proof that the insured, 
at any time within the continuance of this policy, shall have sus- 
tained bodily injuries, effected through external, violent, and acci- 
dental means, within the intent and meaning of this contract, and 
the conditions hereunto annexed, and such injuries alone shall have 
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occasioned death within nivety days from the happening thgreof ; or 
if the insured shall sustain bodily injury by means aforesaid, which 
shall, independently of all other causes, immediately and wholly dis- 
able and prevent him from the prosecution of any and every kind of 
business, then, on satisfactory proof of such injuries, he shall be 
indemnified against loss of time thereby, in a sum not exceeding 
twenty-five dollars per week for such period of continuous total disa- 
bility as shall immediately follow the accident and injuries aforesaid, 
not exceeding, however, twenty-six consecutive weeks from the time 
of the happening of such accident ;” and all this, gentlemen, in large 
print. It goes on: “Provided always, that this insurance shall not 
extend to any injury of which there shall be no external and visible 
sign, nor to any case except where the injury aforesaid is the proxi- 
mate and sole cause of the disability or death.” That is in small 
type , but in large type, ‘‘ Provided that the accident shall be the 
sole cause of death.” ; 

Now, in order to enable the plaintiff to recover under this policy, 
gentlemen, it is incumbent on the plaintiff to prove to you that this 
injury or accident was the cause of death, and the sole cause. It is 
also incumbent on him to prove that the injury or accident left some 
external, visible mark of its happening, or of injury to the person, 
and if he fails to prove either of these points, he must fail in his case. 
Because, gentlemen, a policy of insurance is a contract, to be gov- 
erned by the rules applicable to other contracts generally, and parties 
are not to be held liable for that which they do not undertake, or 
for that to which they do not agree ; and in this case it was agreed 
between the parties that this plaintiff should not recover in case of 
death, unless an accident is solely and independently the cause of 
death. That is the undertaking. It is also agreed between the par- 
ties, that this plaintiff should not recover unless the accident left 
signs of the injury, external and visible, and neither you nor the 
court, gentlemen, have any right to travel out of this contract, and 
beyond it, and say that the party shall pay the sum, unless liable 
under this contract; andI might say, gentlemen, that it would be 
little less than judicial robbery, if, going outside of the contract, from 
any motive not arising within, and proper for the court, the defend- 
ants should be compelled to pay ; but, gentlemen, on the other hand, 
if this accident has happened, and has come within the terms of the 
contract, it is the right of the plaintiff to recover this amount, and it 
would be your duty so to award it. The plaintiff is entitled to the 
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full benefit of this contract, interpreted fairly and properly, equally 
with the defendant. 

Now then, with these views, gentlemen, you will approach the evi- 
dence and see what it tends to prove. Of some things there is no 
dispute—they may be taken for granted. I think it is not disputed 
that this is the contract made by the parties ; it is not disputed that 
proper notice was given to the defendant upon the happening of this 
accident ; it is not disputed—no question has been made—but what 
this plaintiff here is the administrator of Gowan’s estate ; though no 
proof of it has been given, it seemed to be taken for granted. Unless 
he were the administrator, as claimed, he could not recover ; but I 
take it for granted he is, 

There is no dispute, that on the twenty-ninth of May, 1875, Hor- 
ance Gowan was thrown from his wagon, thrown on the ground, and 
the seat of the wagon thrown on him; that he recovered himself, got 
up from the ground, took up the seat, and went to the stable ; that 
at that time, when inquired of if he was hurt, he said, ‘‘ No,” or “ Not 
much,” “ He guessed not ;” and that afterward he complained of in- 
jury in the head and back, soreness in his side ; that on Monday he 
did not labor much, if any, nor Tuesday, nor Wednesday. 

I think so much has been shown by the evidence, aud will be ad- 
mitted, so that there can be no question in regard to these facts. On 
Thursday, or some time after, I don’t know as it appeared exactly 
when—I understood, however, one witness to say on Thursday—he 
took his bed ; by another witness, about a week after the accident, 
but on some day, took his bed, and the sickness ran on until the 
twenty-third day of June, when he died. Now you will see, gentle- 
men, it becomes material for you in the first instance to inquire 
whether the injury received in this case was such that. it left visible 
external marks. I think it is admitted by the plaintifi’s couns-1 that 
no witness has testified that it did ; but counsel say that it may be in- 
ferred from the circumstances ; that you may suppose that it was so. 
Now, if the evidence, gentlemen, satisfies you ; if the evidence satisfies 
you there were external marks, you may so find, but you cannot 
suppose it if the evidence does not tend to show it. Things are not 
to be taken as suppositions, which are required for the fulfillment of 
a contract ; they are bound to prove it ; but, gentlemen, visible signs 
of an injury would not be confined to scratches, or bruises, or broken 
limbs ; there might be other indications, as, for instance, if you were 
satisfied that the nosebleed, that he had at some times, was the di- 
rect result of an iniury, then that would be visible,—would be a 
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sign ; but the complaint of pain is no visible sign, because that is 
something you cannot see ; the complaint of soreness is no sign, 
because that you cannot see. The policy provides it shall be visible, 
something that can be seen ; so if you were satisfied, gentlemen, even 
after two or three weeks, that the bloody discharges from the bowels 
was the direct result of the injury, that would be received as a 
visible sign of injury ; but if it did not result directly from that, it 
would not be ; and I call your attention to this point of the case first, 
gentlemen, because if the evidence satisfy you, that notwithstanding 
he fell and was sore and stiff, if it satisfy you there was no visible 
sign of injury, you would be bound to find for the defendant, and in 
this connection you may weigh the complaint made by him to Dr. 
Stackpole—Dr. Stackpole was his attending physician—and you may 
inquire if Dr. Stackpole had been told of this accident, whether he 
would not have examined so as to have seen ;—and, further, you 
may inquire whether there would not have been at the autopsy some- 
thing to show, externally, that there was an injury received. 

But, gentlemen, if upon the evidence you should be satisfied there 
was an external visible injury, your next inquiry will be, what was 
the cause of the death? And here the court say to you, gentlemen, 
in order to entitle the plaintiff to recover, you must find that the 
accident, the falling from the wagon and the bruise, was the direct 
cause of the death ; because by the contract the defendants under- 
took to pay this money only upon condition that the accident alone, 
independent of every other cause, occasioned the death. It may be 
said, gentlemen, that this is strange and severe, but it is precisely 
the thing that this plaintiff, or the intestate Mr. Gowan, agreed to. 
He agreed that he was only to have this sum paid to his wife in case 
of his death, when the death resulted only from the accident. Now 
it is contended on the part of the plaintiff, gentlemen, that the 
death did result directly from the accident, and that is a question 
for you to determine. It is contended, on the other band, that it 
did not result wholly from the accident, but that it resulted from 
some supervening or intervening cause, such as disease. Now this 
may be difficult for you to determine, but you must bring to it 
the best consideration you can upon the evidence that is before you. 

The science of medicine, gentlemen, is an uncertain science, but 
the medical men are the best evidence we can have upon certain 
points ; because they are men supposed to be informed, and there 
are no other persons supposed to be so well informed ; we will not 
say how well they may be informed, or whether they can always tell 
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the actual condition of a patient, or cause or character of a disease, 
or whether they do not miss it a great many times ; but is there any- 
body any better informed in subjects or matters incident to their pro- 
fession ? And in this case they are the only witnesses before you, and 
you must be governed by their testimony. They are the only wit- 
nesses put before you by which you can judge what was the nature 
of the disease, or what was the cause of death. 

I am not going to recapitulate minutely that testimony ; I am not 
going to take up the testimony of one physician after another, and de- 
tail to yon the substance, or the exact words of what each one said. 
You will remember it, gentlemen, and you will give due attention to 
it, and such weight as you think it deserves, But because I do not 
call your attention to it you will not therefore disregard it. I am not 
much in the habit of calling the attention of the jury to the evidence, 
unless on important points, because you as jurymen sit here and hear 
the testimony as well as myself, and you are peculiarly the judges of 
the testimony and the effect to be given to it. Iam not to say, gen- 
tlemen, how much weight is to be given to the testimony of Dr. 
Stackpole, of Dr. Jewett, of Dr. Ham, or any other one of the wit- 
nesses who have been put the stand ; that is your duty, your 
privilege. You might say, “I believe this man ;” I might say, “I 
do not.” Your belief is to govern, not mine. But sometimes when 
there is doubt on what has been said, then reference may be had to 
the minutes of the court, or, if there has been a stenographer, to his 
minutes, or to the minutes of the counsel. 

In this case, Mr. Gowan received an injury, in a few days took his 
bed ; it appears, from the testimony of Dr. Stackpole, had feverish 
symptoms, some headache, and that he treated it in a certain way, 
but that Dr. Stackpole did not at any time suspect there was an in- 
jury which was the cause of the condition of the patient, until he was 
told. That after he had been sick for some two or three weeks—I 
think three weeks—the day before he died, Dr. Jewett was called in 
as consulting physician, and he testified that the man was then in a 
dying condition, and I do not remember that the doctor said that he 
gave his opinion of what he thought was the matter with him. I do 
not remember that there was any discussion at that time, or anything 
said between Drs. Stackpole and Jewett, that the man had received 
an injury. But the disease or sickness ran along, until, as said be- 
fore, on the twenty-third day of June he died. Then the counsel for 
the defendant went to the house and requested from Mrs. Gowan a 
statement of the case,a history of it, and she gave it ; then they 
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made an examination or autopsy of the body. Now, the physicians 
tell you, gentlemen, what is the benefit of an autopsy or examination, 
and how much they can tell, or what they can tell in certain 
cases thereby ; and those who made it say to you, gentlemen, and 
those who saw it, that there were certain sure indications found that 
this man died of typhoid fever, and it does not appear that that ex- 
amination showed any other cause of death. I think one of the wit- 
nesses said the parts, the upper parts were healthy, but it does not 
appear that they discovered any injury, or any appearance of any in- 
jury from the accident which happened, but that they did discover a 
certain condition of the glands and parts of the smaller and larger 
intestines, which certainly marks typhoid fever. Now, here comes in 
your duty, gentlemen, to judge between what is said on the one side, 
between the happening of the accident, between the falling of the man 
from the carriage, between his complaints of pain in his head, and 
pain in his shoulder, and of the general feverish symptoms, and of 
this. condition of the bowels after death, and then it is for you to say 
what was the probable cause of that death. If you find that the pro- 
bable cause of the death upon the testimony was the accident, and 
that directly and independently of any other cause, then you will find 
for the plaintiff ; but if you should find, gentlemen, that the accident 
was not the cause of death, or that the accident would not have pro- 
duced death unless fever set in, or some other disease, then you must 
find for the defendant, because this will govern the case. The con- 
tract was that this accident, solely and independently of any other 
cause, should occasion the death to entitle to recover. 

Some things have been said, gentlemen, in regard to some of the 
witnesses in this case, some of the physicians, that they had never 
seen a cage like this, or had never seen an autopsy in a case of typhoid 
fever ; that what information they had was from the books. We all 
know, gentlemen, that experience is a good teacher, though old 
President Lord, at Dartmouth, used to say she was sometimes rather 
hard ; but a great dealof the information that a physician gets he 
must necessarily get from his books, and because he gets his infor- 
mation from books he is not therefore to be cast out and laid aside ; 
but you are to weigh him as you would any other man, with the 
knowledge, experience, and information that he has. You would give 
to the man who had seen a great many cases more credit than you 
would to one who had not seen them. 

By way of illustration, I can remember very well, where, in a case 
of small-pox in a family, two parties died and were buried, and only 
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until the third person was attacked, and another physician was called 
was the disease ascertained, the symptoms are so varied and uncer- 
tain ; so these physicians say, that in the first two or three weeks 
the symptoms of some diseases do not manifest themselves so they 
are able to say certainly what the disease is. That may be called 
the infirmity of human nature, the uncertainty of a professional man 
who cannot see what does not show itself. He may judge or guess. 
Some symptoms are common to various diseases, but you will judge, 
on the whole, gentlemen, on the description given you by all the phy- 
sicians, whether this was a case of accident occasioning death direct- 
ly, or whether it was a case of accident where another disease super- 
vened and was in part or wholly the cause of death. As I said be- 
fore, if you should find that typhoid fever supervening was wholly or 
in part the cause of death, you must find for the defendant ; but 
if on the other hand, gentlemen, you are satisfied that death resulted 
directly from this accident, you should find for the plaintiff, because 
it was undertaken by the defendant, that in the case of death re- 
sulting entirely from accident, no other cause supervening or aiding, 
they would pay three thousand dollars ; and if it did so happen 
this plaintiff in interest is entitled to have that sum at your hands, 

If you should come to the conclusion, gentlemen, that the plaintiff 
is entitled to recover, he would be entitled to recover the sum of three 
thousand dollars and interest from the day that the provision in the 
policy provides—within ninety days after proof thereof, ninety days 
from the second of September would be the time interest should be 
cast—some time in December the interest would begin torun. If 
then, gentlemen, on the whole case you should find that the plaintiff, 
upon the points I have suggested to you, is entitled to recover, you 
will take the sum of three thousand dollars and cast the interest upon 
it from ninety days after the second day of September, 1875. It 
would be some time in December. 

That, I think, gentlemen, is all that is necessary that I should say 
to you in regard to this case. 

One suggestion, perhaps, I ought to make to you, gentlemen, and 
that is, you cannot adopt a theory without proof. You would not be 
justified to find that this party died by accident or died by fever, un- 
less you are satisfied, upon the proof, that there was fever ; neither 
would you be justified in finding that he died from a shock to the 
spine or brain, unless there was proof. 

The jury found a verdict for the defendant company. 





Weed vs. Mutual Benefit Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


HARVEY WEED, Appellant, 
vs. 


MUTUAL BENEFIT LIFE INS. CO., Respondent.* 


The policy provided that it should be void if the insured died by his own hand. 


Held, that if the insured exercised volition, was capable of forming an intention, 
and with knowledge of the consequence, his mind concurring in the act, vol- 
untarily destroy ed his life, the policy was avoided. 


Where the evidence tending to prove insanity is insufficient to sustain a verdict 
finding the fact, and every fact and incident relied upon as evidence is as con- 
sistent with sanity as with insanity, or even more so, a nonsuitis not improper. 


The burden of proof is on the party alleging insanity ; it cannot be presumed from 
suicide. 


Judgment affirmed. 


S. Hann, for Appellant. 

W. A. Bearp, for Respondent. 

ALLEN, J. 

That the insured “ died by his own hand” is not disputed, and by 
this act the policy was avoided unless his mind was so impaired that 
he did not understand the consequences of his action, and that death 
would ensue. If he exercised volition, was capable of forming an in- 
tention, and with full knowledge that death would follow his action, 
his mind concurring in the act, he voluntarily destroyed his own life 
the policy by its terms became “null and void and of no effect.” 
Van Zandt vs. Mut. Ben. L. Ins. Co., 55 N. Y., 169; McClure vs. 
Mut. L. Ins. Co., ib. 651. 

If the evidence in behalf of the plaintiff to prove insanity was such 
as rendered it proper for the determination of the jury, the nonsuit 
was improper. But if, although tending to prove the fact, it was 

* Decision rendered Sept. 25, 1877. 
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insufficient to sustain a verdict in favor of the claim, and a verdict 
finding the fact would have been set aside by the court as not war- 
ranted by the evidence, the plaintiff was properly nonsuited. This 
is the general rule in all cases triable by a jury, and was applied to 
a case like the present in McClure vs. Mat. L. Ins. Co., supra, and 
a nonsuit upheld. It was also held in the same case, as it has been 
uniformly held in other cases, that as sanity is the normal condition 
of man, it is presumed as to each individual, and that it was incum- 
bent upon the plaintiff to overcome this presumption by proof that 
the self-destruction was not the conscious, voluntary act of one re- 
sponsible for his actions ; that the insured was in fact insane. Insan- 
ity cannot be presumed from the mere fact of suicide, as was said by 
Judge Grover in the case cited, for the reason that ‘‘ experience has 
shown that self-destruction is often perpetrated by the sane.” 

There was but little evidence given as to the mental condition of 
the deceased, and that little tended rather to show that he was in 
the full possession of his mental faculties, and that the act was the 
result of an intention deliberately formed and executed. The occa- 
sional and temporary affections of his head were not characterized or 
claimed to be the result of any lesion or organic disease of the brain, 
but would seem to have been periodical attacks of severe and pro- 
portionately prostrating nervous headaches, originating, as was said 
by the deceased, from indigestion or some functional derangement, 
and neither evidence of nor tending to any disease of the brain or the 
impairment of the mental faculties. It need not be denied that dur- 
ing the paroxysms of the attacks the deceased would be less compe- 
tent to perform any mental operation, as he would be to make any 
physical exertion, than when in full health. But this is not insanity, - 
and at the time of the commission of the act in question, he was not 
laboring under this affection in its more severe forms. There is 
evidence that his mother had similar headaches, but whether they 
were or could have been inherited is not material. To this class of 
affections very many are subject, but there is no evidence that they 
have any relation to or connection with insanity. ‘In 1858, the de- 
ceased passed through a serious illness from congestion of the brain, 
an acute disease, but that his mind was impaired after his recovery, 
or that any permanent injury to or lesion of the brain was the result 
of that sickness was not proved. Up to the time of his death he oc- 
cupied honorable and responsible positions in business corporations 
and managed his own estate, having an office at which he transacted 
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large business operations, and it does not appear that he was at any 
time suspected of being incompetent. 

There is no evidence that he labored under any delusion, or that 
he was not in all things prudent or discreet in the management of 
his affairs. Slight evidence is given that on one or two occasions he 
was incoherent in answers to questions, but witnesses could not state 
the occasions or the incoherent answers made, and the evidence is 
not sufficient to warrant any presumption of insanity. His physi- 
cian, who was called to and visited him a few hours before the suicide, 
discovered no signs of insanity, and never discovered or suspected 
any impairment of his mental faculties. The evidence of his actions 
at the time of the visit of the physician, and during the day, are at 
least consistent with, and to my mind proof that he then contem- 
plated suicide, and had deliberately prepared to perpetrate the act. 
There was certainly nothing unusual or to indicate a wandering 
mind that he inquired of his son, who appeared at the family resi- 
dence at an unusually early hour in the afternoon, why he had left 
his business and come home at that time. The expression of the eye, 
which was interpreted by the son as “sharp and keen,” may not have 
been as “ peculiar” as the son now thinks it was, or if so, m:y have 
been the result of some fear that the son was ill, or had met with 
some misfortune, or that his presence might defeat his suicidal in- 
tention. So too, the transaction of asking the assistance of the son 
and getting to the room where he committed the act, is evidence of 
intelligent action and the accomplishment of a deliberate purpose. 

Every act and incident relied upon as proving insanity is as con- 
sistent with sanity, and indeed more so, than with the insanity of the 
deceased. A verdict that the deceased was insane could only be 
given upon mere conjecture and possibility, or from sympathy with 
the family. 

I find no error in the admission or exclusion of evidence. It was 
not necessary to prove that congestion of the brain was a disease hay- 
ing its seat in the brain. That such was the disease in 1858 was 
proved and not controverted, and hence it was not necessary to 
prove what the physician said of its nature. The plaintiff was per- 
mitted to and did prove all the sicknesses of the deceased, and the 
objections to evidence which were sustained were technical, and to 
the form of the question or answer, and the evidence of every fact 
on that subject sought to be proved was admitted. So the witnesses 
were permitted to testify fully to the appearance of the deceased on 
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the occasions inquired after, and to the incoherencies of his replies 
to questions. The plaintiff was not deprived of any evidence which 
he sought to give by the rulings of the court. 

The judgment must be affirmed. 

All concur, Raratto, J., not voting, Miter, J., absent. 


COURT OF APPEALS OF NEW YORK. 


ELLEN MATTHEWS, Avm’x, erc., Respondent, 
vs. 


WILLIAM F. SHEEHAN, Appeilant.* 


K. procured a policy upon his life, which was immediately assigned to defendant 
by an assignment absolute in form, under an arrangement between them that 
defendant was to pay the premiums and have the benefit of the policy, with 
the understanding that K. might at any time redeem the policy if he desired by 
repaying the premiums with interest. The defendant paid the premiums down 
to K.’s death, and received the amount due on the policy, having refused a ten- 
der from K. before his death, of the amount necessary to redeem. 

Held, that the procuring of the policy by K. and its assignment to the defendant 
on the conditions named, was a sufficient consideration for the arrangement. 

Held, that the legal effect of the transaction was to make the defendant mortgagee 
of the policy to secure him for the premiums, and he could not claim absolute 
title except upon the failure of K. to exercise his option. It was nota condi- 
tional re-sale with absolute title in the defendant, which in the absence of 
writing or part payment, would be void under the statute of frauds. 


Held, that such an agreement may be shown by parol, though the assignment be 
absolute in form. 

The fact that K. was not personally obligated to pay to defendant the amount of 
the premiums, is not absolutely controlling as to the question of mortgage, or 
conditional re-sale ; the construction will depend upon the intention of the 
parties as evidenced by the instrument and all the circumstances, and in doubt- 
ful cases the mortgage construction will be favored to avoid a forfeiture. 

Held, that the same reasoning would apply, whether the transaction be regarded 
as a mortgage or a pledge. 

Held, that the administratrix of K. was entitled to recover from the defendant for 
amount of the policy less premiums paid and interest. 


Judgment affirmed. 


* Decision rendered May 22, 1877, 
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Fart, J. 

In December, 1869, an arrangement was made between the plain- 
tiffs testator, O’Keefe, and the defendant, whereby O’Keefe was to 
procure a policy of insurance on his life from the Phoenix Life Insur- 
ance Company, and assign it to the defendant, who was to pay the 
premiums and have the benefit of the policy, with the understanding 
that if at any time O’Keefe desired to redeem the policy, he could do 
so by paying the premiums advanced by defendant, with the interest 
thereon. In pursuance of this arrangement, O’Keefe procured the 
company to issue a policy on his life, which was immediately assigned 
to the defendant by an assignment absolute in form, and he paid all 
the premiums to the time of O’Keefe’s death in 1874. Before that 
time O’Keefe, for the purpose of redeeming the policy, offered to pay 
the defendant the amount advanced by him for premiums, and de- 
fendant refused to take the money. After the death of O'Keefe, the 
defendant received from the insurance company the amount insured, 
and retained the same, refusing upon plaintiff's demand to pay any 
portion thereof to her. This action was brought to recover the sum 
received by the defendant, less the amount for which he held the pol- 
icy as security. Upon the trial the facts above stated appearing, and 
there being no conflicting evidence, the court directed a verdict for 
the plaintiff. 

‘Lhe verdict was properly directed. Upon the undisputed evidence, 
O’Keefe had the option to treat the policy as a security for the pre- 
miums paid by the defendant, and to redeem the same. While 
O’Keefe was not bound to redeem, or personally liable for the money 
advanced by the defendant, there was sufficient consideration for the 
arrangement made. O’Keefe submitted to examination, procured 
his life to be insured, and assigned the policy to the defendant, in 
consideration that the defendant would pay the premiums, and give 
him the option to redeem. ‘lhe substance and legal effect of the 
transaction was to make the defendant a mortgagee of the policy to 
secure him for the premiums paid, and he could not claim an absolute 
title thereto, except upon O’Keefe’s failure to exercise his option to 
redeem. This was not simply an agreement by the defendant to sell 
to O’Keefe, upon payment by him of the amount of the premiums 
advanced with interest, a policy absolutely belonging to the defen- 
dant, an agreement void under the statute of frauds because there 
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was no writing or part payment. It was an agreement that the de- 
fendant might take and hold the policy as security, and the right to 
redeem attended the policy into the defendant’s hands, and at all 
times affected his title. Such an agreement may be shown by parol, 
although the assignment be absolute inform. Hodges vs. T. M. & T. 
Fire Ins. Co., 8 N. Y., 416 ; Despard vs. Walbridge, 15 N. Y., 374 ; 
Horn vs. Keteltas, 46 N. Y., 605 ; Hope vs. Bolen, 58 N. Y., 380. 

It matters not that O’Keefe did not absolutely promise to pay the 
amount which defendant should advance for the premiums. To con- 
stitute a valid mortgage, it is not essential that the mortgagee should 
have any other remedy but that upon his mortgage. This is recog- 
nized by the Revised Statutes in reference to real estate mortgages, 
(1 R. S., 739,) which provide that when there shall be no express 
covenant in the mortgage for the payment of the money received, 
and no bond or other separate instrument to secure such payment, 
the remedies of the mortgagee shall be confined to the lands men- 
tioned in the mortgage. In all cases the remedy of the mortgagee 
may by the agreement of the parties be confined to the mortgage. 

It is sometimes difficult to determine whether a transaction con- 
stituted a mortgage or an absolute sale and a conditional re-sale ; 
and whether it shall be construed to be one or the other depends 
upon the intention of the parties as evidenced by the instrument exe- 
cuted, and all the circumstances of the case. No general rule upon 
the subject can be laid down which will govern all cases, although it 
is said that the fact that there was no debt which could be personally 
enforced is a strong, but not an absolutely controlling circumstance ; 
that the transaction was not a mortgage but a sale, and a conditional 
resale. In all doubtful cases a contract will.be construed to be a 
mortgage rather than a conditional sale, because in the case of a mort- 
gage, the mortgagor, although he has not strictly complied with the 
terms of the mortgage, still has his right of redemption ; while in the 
case of a conditional sale without strict compliance, the rights of the 
conditional purchaser are forfeited. Longuet vs. Scawen, 1 Ves. sen., 
402 ; Glover vs. Payne, 19 Wend., 518 ; Conway’s ex’rs vs. Alexander, 
7 Cranch, 218 ; Edington vs. Harper, 3 J. J. Marshall, 354 ; Floyer vs. 
Lavington, 1 P. Wms., 268 ; Chapman’s admr’x vs. Turner, 1 Call’s 
R., 280 ; Wharf vs. Howell, 5 Binney, 499. In Floyer vs. Lavington, 
it is said : “As to the objection that here was no covenant for the 
payment of the principal or interest, that was not material ; the same 
not being necessary for the making of a mortgage, nor yet necessary 
that the right should be mutual, (viz.,) for the mortgagee to compel 
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the payment as well as for the mortgagor to compel a redemption ; 
since such conveyance as in the present case, though without any 
covenant or bond for the payment of the money, would yet be plain- 
ly a mortgage.” 

In Brown vs. Dewey, 1 Sandf., Chy. R., 56, it was held that “the 
absence of the personal liability of the grantor to repay the money is 
not a conclusive test in deciding whether the conveyance is absolute 
or is intended as a security.” 

In Homes vs. Grant, 8 Paige, 243, 257, Denio, V. C., says, “It is 
not essential that the personal remedy against the mortgagor should 
be preserved. There is a debt quoad the redemption, but not in re- 
spect to the personal remedy.” 

In Flagg vs. Mann, 14 Pick., 467, Putnam, J., says: “There was no 
collateral undertaking on the part of Luther (the grantor,) to pay 
the money which Walker and Fisher (grantees,) should advance in 
the five years ; so there was no mutuality. And this fact, though not 
conclusive, is to be taken into consideration in ascertaining whether 
the transaction was a mortgage or a sale, with a contract for a re- 
purchase upon strict terms.” See also Rice vs. Rice, 4 Pick., 349. 
In Kerr vs. Gilmore, 6 Watts, 405, Kennedy J., says: “The want of 
a personal security for the repayment of the money has, taken in 
connection with other circumstances, been regarded as tending to 
show that a defeasible purchase and not a mortgage was intended, 
but this circumstance alone has never been sufficient to prevent a 
redemption.” Again, “that the mortgagee should have a remedy 
against the person of the mortgagor also, in order to make the con- 
veyance a mortgage, is more than I can assent to.” 

In Brown vs. Dewey, 2 Barb., 28, the Supreme Court had under re- 
view the decision of the vice chancellor, whose opinion is reported 
1 Sandf. Chy. R., 56, and his decree was reversed not upon the law, 
but upon the facts. The court was very much influenced by the con- 
sideration that to hold the contract there to be a mortgage, would 
render it void for usury. Harris, J., says: “Although it is true that 
courts of equity lean strongly in favor of the right of redemption, and 
for this reason in doubtful case contracts of this description have fre- 
quently been construed as mortgages, rather than conditional sales, 
yet when the aid of the court is sought, not to establish a right of re- 
demption, but to have a conveyance declared a mortgage for the pur- 
pose of avoiding it on the ground of usury, the reason why in doubt- 
ful cases the court should incline to hold the conveyance to be a 
mortgage, seems to fail. On the contrary, it seems to me that before 
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giving to transactions a construction which should have the effect to 
create a forfeiture of the security, a court of equity ought to be well 
satisfied that such construction does no violence to the intention of 
the parties themselves. It is the right of redemption in favor of 
which the court leans in doubtful cases, and not the right to have 
the security awarded on the ground of usury.” He further says, “I 
do not say that either of these circumstances (among them being the 
one that the grantee could not enforce payment of the money against 
the grantor personally,) is to be regarded as a decisive test, upon the 
question whether a transaction, doubtful in its character, is to. be re- 
garded as a mortgage or a conditional sale. On the contrary, I 
admit that neither adequacy of price nor the want of an obligation 
to repay the money, nor even both circumstances combined, are to be 
held as conclusive evidence that a conditional sale and not a mort- 
gage was intended. Both, however, are important circumstances in 
determining the question.” 

In Horn vs. Keteltas, supra, Allen, J., says that the circumstance 
that there was no agreement to pay the money secured is one en- 
titled to considerable weight in determining whether a conveyance 
was intended as a mortgage, but that it is only one of the circum- 
stances to be considered, and not conclusive. And Ch. J. Marshall, 
in Conway’s exr’s vs. Alexander, 7 Cranch, 218, says: “The want of 
a covenant to repay the money is not complete evidence that a con- 
ditional sale was intended, but is a circumstance of no inconsiderable 
importance.” 

It is clear, therefore, both upon principle and authority, that the 
circumstance that O’Keefe was not personally obligated to pay to 
the defendant the amount of the premiums which he should advance, 
is not absolutely controlling upon the question whether here was a 
mortgage, or a sale and a conditional resale. It is an important cir- 
cumstance in such cases, and in the conflict of evidence not unfre- 
quently a controlling one. There are many cases, some of which are 
cited by the learned counsel for the appellant, in which it has been 
held to be not as matter of law conclusive, but as matter of fact deci- 
sive. If we should hold this to be a case of conditional resale, and 
that the consequence follows, which has been so learnedly argued on 
behalf of the defendant, that the agreement is void under the 
statute of frauds, the intention of the parties would be defeated. 
This is, therefore, a case where the court should lean to hold the 
transaction to constitute a mortgage, thus giving what was clearly 
intended, the right of redemption. There was nothing said about a 
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repurchase or a resale, or a reassignment, but the right to redeem 
was expressly stipulated. The language used shows that the parties 
intended that the policy should be held as security for the premiums 
paid. Such a construction is at least as admissible as any other, and 
hence the court did not err in directing a verdict for the plaintiff. 

I have treated the transaction as a mortgage, but it is unimportant 
to determine whether it was a mortgage, or a pledge, as the same 
course of reasoning would apply, and the same consequences would 
follow whether it was one or the other. 

The judgment must therefore be affirmed. 

All concur. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to the U. S. Circuit Court for the Eastern District of Missouri. 


GLOBE MUTUAL LIFE INS. CO. 
vs. 


WOLFF.* 


The policy provided that it should be void if the premiums were not paid when 
due, or if the insured resided within a certain prohibited district without the 
company’s consent given in writing ; also that agents were not authorized to 
waive forfeitures. The insured died while residing in New Orleans within the 
prohibited district, without the knowledge or consent of the company. When 
in extremis, a friend was telegraphed to pay the premium, then eleven days over- 
due, to the local agent at St. Louis. The friend was ignorant of the sickness. 
The premium was received and the renewal receipt given by the agent’s clerk 
as was his custom, and the amount was credited to the company in the agent’s 
account transmitted to the home office. The facts concerning the sickness and 
death were subsequently learned by the agent and communicated to the home 
office, upon whose instructions a return of the premium was tendered and re- 
fused. The company was accustomed to send renewal receipts to the local 


* Decision rendered Nov. 5, 1877. Briefs of counsel from the reporter. 
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agent to be used at his discretion after premiums were overdue, and the agent 
was in the habit of giving such receipts, the company retaining the premiums 
when over-due. 


Held, that the company by its course of dealing waived the provision prohibiting 
the agent from waiving a forfeiture, so far as related to premiums over-due, and 
the reception of the premium in this case was a waiver of the forfeiture from 
that cause. 

Heid, that the agent was not authorized by any acts of the company to waive a for- 
feiture resulting from residence within the prohibited district, and such forfeit- 
ure was not waived by the receipt of the premium while ignorant of the facts 
concerning the health of the insured. 


Judgment reversed. 


Noste & Orrics, for Plaintiff in Error. 

Ambiguous circumstances, or a consent by a broker or sub-agent 
having only ordinary authority, will not show waiver of punctual pay- 
ment of premium. Life Ins. Co. vs. Willets, 24 Mich., 268 ; Morland 

s. Ins. Co., 71 Penn. St., 393. 

a policy of insurance, forfeited by breach of a cout, cannot be 
revived by any act of waiver or estoppel, unless such act is done on 
full knowledge of the facts. Security Ins. Co. vs. Fay, 22 Mich., 467 ; 
Piedmont Ins. Co. vs. Ewing, 2 Otto, 380; Evans vs. U. S. Ins. Co., 
6 Thomp. & C., 331 ; 3 Hun., 537 ; Chase vs. Hamilton Ins. Co., 20 N. 
Y., 55 ; Jennings vs. Chenango etc. Co., 2 Denio, 75 ; Brown vs. Cat- 
taraugus M. I. Co., 18 N. Y., 389 ; eqn va. Am. L. IL. & T. Co., 38 
N. J., 487; Wall vs. Home Ins. Co., 8 Bosw., 597 ; Koelges vs. Guar- 
dian Life Ins. Co., 2 Lans., 480; Finley vs. Lycoming Ins. Co., 30 
Penn. St., 314; Forbes vs. Agawam etc. Co., 9 Cush., 473; Barrett 
vs. Union M. F. L. Co., 7 ib., 175; Blake vs. Exchange M. I. Co., 12 
Gray, 265; Worcester Bank vs. Hartford F. Ins. Co., 11 Cush., 265 ; 
Lee vs. Howard Fire Ins. Co., 3 Gray, 589, 594 ; Franklin F. Ins. Co., 
of Balt. vs. Chicago Ice Co., 36 Md., 119; Abbott vs. Gatch, 13 ib., 

); Morey vs. N. Y. Life Ins. Co., 4 Bigelow Life Ins. & Acc. Rep., 
158. 

It is to be observed that these authorities go chiefly to the question 
of power to waive forfeiture from non-payment of premium, by sub- 
sequent acceptance thereof; but they are much stronger to support 
the proposition that the agent could not waive a forfeiture from an 
entirely independent cause, by mere acceptance of the premium. 
The possession of the money is in some degree an equivalent for the 
past forfeitures from non-payment, but it has no natural relation to a 
forfeiture from residence in a prohibited district, and is no equivalent, 
as this case fully exhibits. The agent by this gross construction 
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would be able to put the yellow fever among the risks of the compa- 
ny, whether it chose to do business on that basis or not. 

We are aware of the case of Viele vs. Germania Ins. Co., 26 Iowa, 
9, and the learned note thereto, printed in Withrow & Stiles’ Iowa Di- 
gest, “Insurance,” p. 622; but we think the cases opposed, 23 Pick., 
418, 6 Cush., 342, 16 Ohio, 148, and others, the stronger, and we rest 
on them. 

But even the Iowa cases and those in harmony with them do not go 
to the extent of holding that an agent, when forbidden, can yet waive 
forfeitures by acts, declarations, and “ dealings.” 


Curing, Jamison & Day, and Montcomery Buarr, contra. 


The receipt, by an agent, of an overdue renewal premium, with 
knowledge of any breach of the terms of the policy, continues the 
policy. The effect is the same as though the premium had been paid 
when due. May on Ins., § 502; Bliss on Life Ins., (2d ed.,) § 308 ; 
Carpenter vs. Ins. Co., 2 Am. Lead. Cases, (5th ed., Hare & Wallace’s 
Notes,) 906 ; Viele vs. Germania Ins. Co., 26 Iowa, 1; North Berwick 
Ins. Co. vs. Ins. Co., 52 Me., 336 ; Bouton vs. Ins. Co., 25 Conn., 542. The 
forfeiture is waived the same as though the principal had received the 
premium with knowledge of the breach, even though the policy pro- 
vides that agents have no authority to waive forfeitures. Ins. Co. vs. 
Wilkinson, 13 Wall., 222; Miner vs. Phoenix Ins. Co., 27 Wis., 693 ; 
Viele vs. Germania Ins. Co., 26 Iowa, 9 ; Peoria Ins. Co. vs. Hall, 12 
Mich., 202; Franklin vs. Ins. Co., 42 Mo., 456; New York Central 
Ins. Co. vs. Ins. Co., 20 Barb., 469 ; Hodsdon vs. Guardian Life Ins. 
Co., 97 Mass., 144; May on Ins., § 143; Wing vs. Harvey, 27 E. L. 
& E. 140. 

Forfeiture of a policy, by reason of residing within a prohibited 
territory, may be waived, like any other ground of forfeiture, by a re- 
ceipt of a premium by either the company or its agent, with know- 
ledge that there has been such ground of forfeiture. Bevin vs. Conn. 
Mut. Life Ins. Co., 23 Conn., 244; Walsh vs. Ins. Co., 30 Iowa, 1338 ; 
Wing vs. Harvey, supra. 

The customary dealing by a company with its policy-holders may 
be shown to prove a waiver of its right to enforce a forfeiture on fail- 
ure to pay premiums at the time they became due by the terms of its 
policies. Buckbee vs. U. S. Ins. Co., 18 Barb., 541; S. C. 1 Bigelow 
on Ins., 406 ; Ruse vs. Mut. Benefit Ins. Co., 26 Barb., 556; 1 Bige- 
low on Ins., 467 ; Helme vs. Phil. Ins. Co., 61 Penn., 107 ; 1 Bigelow 
on Ins., 685 ; Thompson vs. St. Louis Mut. Life Ins. Co., 52 Mo., 469 ; 
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Froehlich vs. Atlas Ins. Co., 47 Mo., 406; Mayers vs. Ins. Co., 38 
Iowa, 304 ; Ins. Co. vs. Pierce, 75 IL, 426. 


Fiexp, J. 

This was an action on a policy of insurance issued by the Globe 
Mutual Life Insurance Company, of New York, on the 5th of Novem- 
ber, 1869, upon the life of Charles H. Garber, commencing on the 1st 
of that month. The insurance was for the amount of $5,000, and 
was effected by the wife of the insured for her sole benefit. The pre- 
mium designated was made payable annually on the Ist of November. 
The policy stipulated for the payment of the amount of the insurance 
within sixty days after due notice and proof of the death of the in- 
sured, subject, however, to certain express conditions. One of these 
conditions provided that if the premiums were not paid on or before 
the days mentioned for their payment, the company should not be 
liable for the sum insured, or any part of it, and that the policy should 
cease and determine. Another condition provided that if the in- 
sured resided in any part of the United States south of the 33d de- 
gree of north latitude, except in California, between the 1st of July 
and the 1st of November, without the consent of the company pre- 
viously given in writing, the policy should be null and void. And the 
policy declared that agents of the company were not authorized to 
make, alter, or discharge contracts, or waive forfeitures. 

The insured died at the city of New Orleans on the 11th of Novem- 
ber, 1872. Between the Ist of July and the 1st of November of that 
year he had resided at that city, which is south of the 33d degree of 
north latitude, without the previous consent in writing of the com- 
pany ; and the annual premium due on the Ist of that month was 
not paid on or before that day. 

By this residence of the insured within the prohibited district of 
country during the period designated, without the previous consent 
of the company, and the failure of the holder of the policy to pay 
the annual premium when it became due, the policy, by its express 
terms, was forfeited, and the company released from liability, unless 
the forfeiture was waived by the action of the company, or of its 
agents authorized to represent it in that respect. 

The waiver of the forfeiture for the non-payment of the premium 
due on the Ist of November, 1872, is alleged on the ground that the 
premium was subsequently paid to an agent of the company, he de- 
livering its receipt for the same, signed by the secretary and counter- 
signed by the manager and cashier of the local office, the plaintiff 
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contending that the company by its previous general course of deal- 
ing with its agents, and its practice with respect to the policy in suit, 
had authorized the premiums to be paid and the agent to receive the 
same after they became due, and thus had waived any right to a 
strict compliance with the terms of the policy as to the payment of 
premiums. ; 

The waiver of the forfeiture arising from the residence within the 
prohibited district between the Ist of July and November, without 
the previous consent of the company, is also alleged from the subse- 
quent payment of the premium and its receipt by the local agent, 
the plaintiff contending that the premium was received with know- 
ledge by the agent of the previous residence of the insured within 
the prohibited district. 

It appears from the record that the deceased was taken sick with 
the yellow fever at New Orleans on the 6th or 7th of November, 
1872, and died on the 11th of the month, between the hours of eleven 
and twelve in the forenoon. On the previous day a telegram was 
sent by Mrs. Garber from New Orleans to a gentleman in St. Louis, 
directing the latter to go to the agency of the company in that city, 
at which the policy was issued, and pay the premium due on the Ist 
of the month. Accordingly, on the following morning, at about nine 
o'clock, the premium was paid by this gentleman, and a renewal re- 
ceipt was thereupon delivered to him. This renewal receipt was 
dated in New York and signed by the secretary of the company. It. 
not only acknowledged the receipt of the premium, but it continued 
the policy in force for another year. The practice of the company 
was to send to its agents in St..Louis receipts in this form signed by 
its secretary, to be countersigned by the local manager and cashier 
before being used. The receipt given was thus countersigned. The 
payment was made in the present case to a boy in the office of the 
agent, and by him the renewal receipt was delivered. It was his 
habit to receive premiums and deliver the proper renewal receipt in 
the absence of the agent. In this case the money was given by him 
on the latter’s coming to the office the same morning. The agent 
credited the amount to the company in his semi-monthly account 
transmitted to the home office. The gentleman who paid the pre- 
mium was not aware at the time that the insured was sick, and no 
inquiries were made by the boy or the agent as to his health. It is 
conceded that they had no information on the subject. A few days 
afterward the agent learned of the death of the insured, and of the 
sickness which was the immediate cause of it, and informed the home 
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office. The company at once telegraphed the agent to return the 
premium and demand a surrender of a renewal receipt. The money 
was accordingly tendered to the gentleman who paid it, and a sur- 
render of the renewal receipt demanded, but the tender was not re- 
ceived, nor the receipt returned. 

The conditions mentioned in the policy could, of course, be waived 
by the company, either before or after they were broken ; they were 
inserted for its benefit, and it depended upon its pleasure whether 
they should be enforced. The difficulty in this case, and in most cases 
where a waiver is alleged in the absence of written proof of the fact, 
arises from a consideration of the effect to be given to the acts of the 
agents of the company in their dealings with the insured. Of course 
such agents, if they bind the company, must have authority to waive 
a compliance with the conditions upon a breach of which the forfeit- 
ure is claimed, or to waive the forfeiture when incurred, or their acts 
waiving such compliance or forfeiture must be subsequently approved 
by the company. The law of agency is not different when applied to 
the acts of an agent undertaking to continue a policy of insurance, 
and when applied to any other act for which his principal is sought 
to be held responsible. 

The principle that no one shall be permitted to deny that he in- 
tended the natural consequences of his acts when he induced others 
to rely upon them, is as applicable to insurance companies as it is to 
individuals, and will serve to solve the difficulty mentioned. This 
principle is one of sound morals as well as of sound law, and its en- 
forcement tends to uphold good faith and fair dealing. If, therefore, 
the conduct of the company in its dealings with the insured in this 
case, and with others similarly situated, has been such as to induce a 
belief that so much of the contract as provides for a forfeiture if the 
premium be not paid on the day it is due, would not be enforced if 
payment were made within a reasonable period afterward, the com- 
pany ought not in common justice to be permitted to allege such for- 
feiture against one who has acted upon the belief, and subsequently 
made the payment. And if the acts creating such belief were done by 
the agent and were subsequently approved by the company, either 
expressly or by receiving and retaining the premiums, the same con- 
sequences should follow. 

This principle, applied to the case at bar, will render the question 
presented one of easy solution. The company, notwithstanding the 
provision in the policy that its agents were not authorized to waive 
forfeitures, send to them renewal receipts signed by its secretary, to 
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be used when countersigned by its local manager and cashier, leaving 
their use subject entirely to the judgment of the local agent. The 
propriety of their use, in the absence of any fraud in the matter, 
could not afterward be questioned by the company. Accompanying 
these recejpts was a notice, printed on the same paper, that policies 
which became null for non-payment might be renewed at the home 
office, within a reasonable time, upon furnishing satisfactory evidence 
of good health, such satisfactory evidence being left to the judgment 
of the local agent, and the renewal by the home office consisting of a 
receipt signed by its secretary, transmitted to such agent, to be used 
when countersigned by the local manager and cashier. It was the 
habit of the agent to give such renewal receipts whenever the pre- 
miums were paid after the time stipulated, and his accounts to the 
home office showed such subsequent payment. His action in this re- 
spect was not questioned by the company, and the premiums were re- 
tained by it without any pretense that the policies had ceased to be 
obligatory for want of punctuality in their payment. The mode of 
dealing, by the agent, with persons taking out policies at the local 
office, his use of renewal receipts, his acceptance of premiums after 
the day on which they were payable, were all known to the home 
company, and its retention of the premiums thus received was an ap- 
proval of his acts. So far, then, as the waiver of the forfeiture in- 
curred for non-payment of the premiums is concerned, it is clear that 
the company by its course of dealing had, notwithstanding the pro- 
vision of the policy, left the matter to be determined by its local agent, 
to whom the renewal receipts were intrusted. 

But so far as the forfeiture arose from the residence of the insured 
within the prohibited district, the case is different. There is nothing 
in the acts of the company which goes to show that it ever authorized 
its agents to waive a forfeiture incurred, or that it ever knew of any 
residence of the insured within the prohibited district until informed 
of his death there. In every case where premiums were received af- 
ter the day they were payable, the fact that a forfeiture had been in- 
curred was made known to the company from the date of the pay- 
ment, and the retention of the money constituted a waiver of the for- 
feiture ; but no information of a forfeiture on any other ground was 
imparted by the date of such payment. The agent receiving the pre- 
mium, in the case at bar, testified that he knew nothing of the resi- 
dence of the insured within the prohibited district during the ex- 
cepted period, and the evidence in conflict with his testimony was 
slight. He knew that the insured had a place of business there, and 
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was permitted to make occasional visits there within the prohibited 
period, and to reside there at other times. Everything produced as 
evidence of knowledge of residence within the prescribed district is 
consistent with these occasional visits and residence at other times 
than during the excepted period. But even if the agent knew the 
fact of residence within the excepted period, he could not waive the 
' forfeiture thus incurred without authority from the company. The 
policy declared that he was not authorized to waive forfeitures, and to 
the provision effect must be given, except so far as the subsequent 
acts of the company permitted it to be disregarded. There is no 
evidence that the company in any way, directly or indirectly, sanc- 
tioned a disregard of the provision with reference to any forfeitures, 
except such as occurred from non-payment of premiums. As soon as 
it was informed of the residence of the insured within the prohibited 
district, it directed a return of the premium subsequently paid. It 
would be against reason to give to the receipt of the premium by the 
agent, under the circumstances stated, the efficacy claimed. The 
court, in its instructions, treated the receipt of the premium by the 
agent, with knowledge of the previous residence of the insured within 
the prohibited district, if the agent had such knowledge, as itself a 
sufficient waiver of the forfeiture incurred, without any evidence of 
the action of the company when informed of such residence, and in 
this respect we think the court erred. It is essential that the com- 
pany should have had some knowledge of the forfeiture before it can 
be held to have waived it. 

It is true that where an agent is charged with the collection of pre- 
miums upon policies it will be presumed that he informs the company 
of any circumstances coming to his knowledge affecting its liability, 
and if subsequently the premiums are received by the company with- 
out objection, any forfeiture incurred will be presumed to be waived. 
But here there was no ground for any inference of this kind from the 
subsequent action or silence of the company. There was no evidence 
of a disregard of the condition as to the residence of the assured in 
any previous year, and consequently there could be no inference of a 
waiver of its breach from a subsequent retention of the premium 
paid. This is a case where immediate enforcement of the forfeiture 
incurred was directed when information was received that the condi- 
tion of the policy in that respect had been broken. 

Not only should the company have been informed of the forfeiture 
before it could be held by its action to have waived it, but it should 
also have been informed of the condition of the health of the insured 
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at the time the premium was tendered, upon the payment of which 
the waiver is claimed. The doctrine of waiver, as asserted against in- 
surance companies, to avoid the strict enforcement of conditions con- 
tained in their policies, is only another name for the doctrine of es- 
toppel. It can only be invoked where the conduct of the companies 
has been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured if they were afterward al- 
lowed to disavow their conduct and enforce the conditions. Toa 
just application of this doctrine it isessential that the company sought 
to be estopped from denying the waiver claimed should be apprised 
of all the facts ; of those which create the forfeiture, and of those 
which will necessarily influence its judgment in consenting to waive 
it. The holder of the policy cannot be permitted to conceal from the 
company an important fact, like that of the insured being in extremis, 
and then to claim a waiver of the forfeiture created by the act which 
brought the insured to that condition. To permit such concealment, 
and yet to give to the action of the company the same effect as though 
no concealment were made, would tend to sanction a fraud on the 
part of the policy-holder, instead of protecting him against the com- 
mission of one by the company. 

It follows that the judgment must be reversed and the cause re- 
manded for a new trial ; and it is so ordered. 
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SUPREME COURT OF INDIANA. 


Error to the Superior Court of Marion County. 


NORTHWESTERN MUTUAL LIFE INS. CO. 
vs. 


LIZZIE H. LITTLE. 


The policy was in consideration of the annual premium note of $110, and of the 
annual cash premium of $148.10. It provided that the balance of the year’s 
premium, and all notes given for premium, should first be deducted in the set- 
tlement of the claim ; also that in case of default in the payment of any pre- 
mium the company would pay as many tenths of the sum insured as complete 
annual premiums had been paid ; also that if the premiums or interest on any 
note given for premiums should not be paid when due, the company should 
only be liable for such part of the sum insured as is stipulated above ; also, 
that in every case where the policy should become void for other reason than 
the non-payment of premiums, all premiums should be forfeited. The notes 
provided that they should be a lien upon the policy, and that the interest on 
them should be paid annually or the policy forfeited. 


Held, that the policy and all the papers must be construed together to determine 
the intention of the parties. 

Held, that the scheme of the policy is opposed to an entire forfeiture for default in 
the payment of premium, and the forfeiture mentioned in the notes cannot be 
applied to the paid-up premiums, but must be limited to the future benefits to 
be derived from the policy. 

Held, that the premium notes are not strictly promissory notes, and the rule that 
the latter do not operate as the payment of a debt does not apply ; they are of 
the nature of receipts for money loaned. 

Held, that the payment of the cash portion, together with the execution of the 
notes, constituted the payment of complete annual premiums within the mean- 
ing of the policy, which entitled the beneficiary to recover a corresponding 
proportion of the sum insured, subject to a deduction of the sums due on the 
notes. 


Judgment affirmed. 


Wittiam Wattace, and Baxer, Horp & Henpnicss, for Appellant. 
Finca & Fivcu, for Appellee. 
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Nrpxack, J. 


This is an action by Lizzie H. Little against the Northwestern Mu- 
tual Life Insurance Company upon a policy of iusurance issued to her, 
upon the life of Samuel J. Little, her late husband. The policy was 
for $5,000, and was issued on the 5th day of June, 1866. It purports 
to have been issued in consideration of one hundred and foity-eight 
dollars and ten cents, to them in hand paid by Lizzie H. Little, wife 
of Samuel J. Little, general railroad agent, and of the annu:l1 premium 
note of one bundred and ten dollars, and of the annual cash premium 
of one hundred and forty-eight dollars and ten cents to be paid at or 
before noon, on or before the 5th of June in every year, during the 
first ten years of the continuance of this policy. 

The policy also contains other provisions and stipulations, material 
to the decision of this case, as fullows: ‘“ And the said company do 
hereby promise and agree to pay the said sum assured, at thcir office, 
to the said assured, or her executors, administrators or assigns, in 
ninety days after due notice and proof of death of said person whose 
life is hereby assured, (the balance of the year’s premium, and all notes 
given for premiun, if any, being first deducted therefrom.”) * * * 
“And the said company further promise and agree, that if default 
shall be made in the payment of any premium, they will pay as above 
agreed, as many tenth parts of the sum insured as there shall have 
been complete annual premiums paid at the time of such default.” 
* * * Tf the said premiums, or the interest on any note given 
for premiums, shall not be paid on or before the day mentioned for 
the payment thereof, at the office of the company or to agents, when 
they produce receipts signed by the president and secretary, then in 
every such case it shall not be liable for the payment of the whole 
sum assured, and for such part only as is expressly stipulated above.” 

“In every case when this policy shall cease and determine, or be- 
come null and void for other reasons than the non-payment of pre- 
miums, all premiums thereon shall be forfeited to this company.” 
The complaint alleges the payment of three full and complete annual 
premiums on said policy. Also the death of Samuel J. Little on the 
24th day of June, 1873, of which the company had notice. The de- 
fendant answered in two paragraphs. ‘he first paragraph admits the 
issuing of the policy as stated in the complaint, but set up the execu- 
tion of a note by the said Samuel J. Little for the sum of one hun- 
dred and ten dollars for a part of the premium, for which a credit 
was given, which was as follows: 
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Mitwavker, June 5, 1866. 

$110. For value received I promise to pay to the Northwestern Mu- 
tual Life Insurance Company, one hundred and ten dollars, with inter- 
est at the rate of seven per cent per annum, which interest shall be paid 
annually or the policy forfeited. This note, being given for part of 
the premium on policy No. 16,757, is to remain a lien upon said 
policy until it becomes due by limitation, or by the death of Samuel 
J. Little, of Nashville, when the note shall be deducted from said 
policy unless sooner paid. The dividends on the policy are to be ap- 
plied to the payment of the note. (signed) Samugn J. Lirrte. 


It is further alleged that the said Samuel J. Little, in his lifetime, 
did make three anuual cash payments of premium on said policy of 
$148.10 each, including the first cash premium mentioned in the 
policy as paid in hand, and did execute and deliver to the defendant 
three annual notes of like amount, tenor and effect as, and including, 
the one herein as above copied, and did pay the annual interest on 
said notes for the years 1867 and 1868, according to the terms and 
conditions of the contract of insurance, but that he made no further 
payments on any of the remaining annual premiums, or of interest 
on said notes. Wherefore it is claimed that the policy was forfeited 
before the death of the said Samuel J. Little. 

The second paragraph sets up substantially the same facts al- 
leged in the first, but more in detail, in a somewhat different form, 
concluding with an averment that on the tenth day of January, 1870, 
the defendant, through its agent at Nashville, Tennessee, offered 
to the said Samuel J. Little to renew, reinstate and restore said 
policy of insurance if he would pay the premiums and interest on 
said notes in arrears. 

Both paragraphs of the answer were demurred to by the plaintiff, 
but the demurrers were overruled. The plaintiff then replied in 
eight paragraphs, to all of which demurrers were sustained, and re- 
fusing to reply further, judgment was rendered for the defendant. 

The defendant appealed to the General Term of the court below, 
where the judgment at Special Term was reversed, and the cause re- 
mand with instructions which in legal effect required the demurrers 
to be sustained to both paragraphs of the defendant’s answer. See 
5 Ins. Law Journal, 149. 

The defendant has appealed to this court, and has assigned for 
error the action of the court below in General Term. 
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It is insisted by the appellant that the facts alleged in each para- 
graph of the answer. show that no complete annual premium was 
paid on the policy sued on, and that hence both paragraphs contain a 
good defense to the action. In support of that position it is urged 
that the execution of the notes given for portions of the annual pre- 
miums did not constitute a payment of the sums of money repre- 
sented, by said notes, within the meaning of the provisions of the policy, 
that although the original and renewal receipts may acknowledge the 
payment of three full premiums, yet that itis competent for the appel- 
lants to aver and show that those portions of the premiums repre- 
sented by the notes are still unpaid. Also that by the terms of these 
notes the policy was forfeited by reason of the non-payment of in- 
terest upon them on and after June 5, 1869. 

To sustain these views, familiar and well recognized authorities 
are cited, and the only question with us as to these authorities, is as 
to whether they are applicable to the case before us. 

It is our duty to construe the policy, and all the other papers re- 
lating to and connected with it, together, and to give such force and 
effect to them collectively as seems to be consistent with the manifest 
intention of the contracting parties. 

The general plan or scheme of this policy is plainly opposed to an 
entire forfeiture in default of the payment of any premium falling due 
after it was issued, and the notes issued for portions of the premiums, 
we think, when construed with the policy, do not essentially affect or 
modify its general plan or scheme. 

The forfeiture provided for in the notes cannot, it seems to us, be 
made to apply to the paid-up premiums, but only to the future bene- 
fits to be derived from the policy. Tuis construction, we think, is 
impliedly yet strongly sustained by some of the conditions on which 
the policy was accepted. 

It is provided in the second condition that, “ If the said premiums 
or the interest upon any note given for premiums shall not be paid on 
or before the day meutioned for the payment thereof, * * * * then, 
in every such case, it (the company, ) shall not be liable for the pay- 
ment of the whole sum assured, and for such part only as is expressly 
stipulated above ”—that is, for as many tenth parts of the original sum 
insured as complete annual premiums have been paid at the time of 
such default. 

The third condition provides that, “ In every case where this policy 
shall cease and determine, or become null or void for other reason 
than non-payment of premiums, all payments thereon shall be for- 
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feited to this company,” from which, taken in connection with the se- 
cond condition, the reasonable if not inevitable inference is that where 
the future benefits arising from the policy have been forfeited on ac- 
count of the non payment of premiums, or of the interest of any pre- 
mium note, such forfeiture does not carry with it the payments al- 
ready made on the policy. In other words, that the forfeiture for the 
non-payment of premiums, or of interest on premium notes, only ap- 
plies to so much of the policy as is not paid up. 

It is a well settled rule of law that the execution of a promissory 
note ** does not usually operate as a payment ofa pre-existing debt, 
or of the debt of which such note constitutes the evidence. That rule, 
however, applies to such instruments as are commonly known as, or 
as are analogous to promissory notes having a definite time of pay- 
ment, and collectable by the usual methods of legal proceedings, and 
not, we think, to such obligations as those constituting the premium 
notes in this case. These latter notes, so called, are not strictly speak- 
ing promissory notes. They are not payable at any definite time or 
in theusual way. They afford evidence simply that portions of cer- 
tain annual premiums on the policy have been loaned or advanced to 
the assured to be repaid by dividends, or on the death of the said 
Samuel J. Little, out of the proceeds of the policy. 

Except in so far as the obligations provide for the payment of an 
annual interest, they impress us as partaking more of the nature of 
receipts for money loaned, or advanced ont of a particular fund, in 
which the assured had an interest, to be thereafter accounted for on 
some future settlement with that fund, than of promissory notes. 
The payment of the principal of these obligatious, except by dividends 
on the policy, or out of the proceeds of it after the death of Samuel 
J. Little, seews not to have been contemplated. It appears to us 
at all events not to have been intended that the principal of these 
notes would have to be paid as a condition precedent to a recovery on 
the policy. 

The answer shows that when the policy was issued on the 5th day 
of June, 1866, a cash premium of one hundred and forty-eight dol- 
lars and ten cents was paid ; anda premium note, as it was called, 
was given for one hundred and ten dollars, bearing an annua! inter- 
est of seven per cent. That appears to have been recognized as a 
payment of the first annual premium, according to the tenure of the 
policy, and in consideration of such payment the company agreed to 
carry the risk for one year. 

On the Sth day of June, 1867, a like cush premium of one hundred 
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and forty-eight dollars and ten cents was paid on the policy, together 
with the further sum of seven dollars and seventy cents for the in- 
terest on the first premium note for the preeeding year. In addi- 
tion another premium note for one hundred and ten dollars, bearing 
a like annual interest of seven per cent was given. These last named 
payments and notes carried the risk through another year, according 
to the terms of the policy. 

On the 5th day of June, 1868, a further cash premium of one hun- 
dred and forty-eight dollars and ten cents was paid, and the interest 
on the two outstanding notes, amounting to fifteen dollars and forty 
cents, was also paid. A third premium note for one hundred and 
ten dollars was also given. These payments, together with the execu- 
tion of the third premium note, under the terms of the policy carried 
the risk until the 5th day of June, 1869. 

These several cash payments, together with the execution of the 
three premium notes as above stated, constituted, in our estimation, 
the payment of three complete annual premiums on the policy, and 

‘entitles the appellee to recover three tenths of the original sum in- 
sured, subject to a deduction of the principal sums due on the pre- 
mium notes. Ohde vs. Northwestern Mutual Life Ins. Co., 40 Iowa, 
357 ; Hall, adm’r, vs. Same, (S. C. Wisconsin,) 5 Ins. Law Journal, 
828 ; Bonner vs. Same, (Superior C. Cincinnati,) 3 Central Law 
Journal, 605 ; Kirkpatrick vs. Knickerbocker Life Ins. Co., (S. C. 
Tennessee,) 6 Ins. Law Journal, 368 ; St. Louis M. L. Ins. Co. vs. 
Grigsby, 4 Big., 633 ; Dutcher et al., vs. Brooklyn L. Ins. Co., 4 
Big., 665. We are therefore of the opinion that the court below in 
Geueral Term did not err in reversing the judgment rendered in the 
cause at {he Special Term, and hence that the proceedings below in 
General Term ought to be affirmed. 

The judgment of the General Term is affirmed at the costs of the 
appellant. 
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SUPREME COURT OF MISSISSIPPI. 


Ocroser Term, 1877. 


Error to Hinds County Circuit. 


PLANTERS INS. CO. Plaintiff in Error, 
vs. 


W. G. MYERS.* 


The insurance was procured by the local agent authorized to take applications 
collect premiums, give binding receipts for ad interim insurance, and who was 
furnished with blank applications to be filled up under his supervision. The 
agent was instructed by the company to carefully study the instructions and 
blanks in order that he might be able to fill out the blanks rapidly and correct- 
ly, ete. The agent participated in the preparation of the application, dictated 
the most material answers, and consented to all of them as statements of the 
truth. The application covenanted that it was a full description and a war- 
ranty which should form the basis of the policy. On the back of the policy was 
printed this condition : ‘‘It is part of this contract that any person other than 
the assured who has procured this insurance to be taken by the company, shall 
be deemed to be the agent of the assured * * and not of this company, under 
any circumstances whatever in any transaction relating to this insurance.” 


Held, that the condition was obscure and misleading in its verbage, and the com- 
pany could not, while holding out the agent as their trusted representative, 
make him the agent of the insured for the purpose of avoiding responsibility 
for his acts by such a stipulation ; the condition involves a legal contradiction 
and is invalid. 


A warranty extends to every matter that it embraces, whether material or not, and 
must be literally true. Representations do not affect the contract if not willful 
or material. Statements on the face of the policy are not necessarily warran- 
ties ; their character must be gathered from the form of expression, their pur- 
pose and relations. Warranties will not be created or extended by construc- 
tion. Statements in the application are usually representations, unless made 
warranties by a reference in the policy, and a manifest purpose that the whole 
shall form one contract. 

Following the description in the policy were these words : ‘‘ For a more particular 
description, and as forming a part of this policy by which the assured is to be 
bound, special reference being had to the assured application and survey.’ 





“ Decision rendered Nov. 20, 1877. 
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In an anterior part of the policy is the declaration, that the property is insured 
subject to the conditions and stipulations indorsed thereon, which constitute 
the basis of this insurance. One of the stipulations referred to on the back of 
the policy, provides that the application is the basis of the contract, and if it 
does not truly describe the property, the policy shall be void ; and any false 
statements or misrepresentations of facts material to the risk,‘shall be deemed 
fraudulent, and be an absolute avoidance. 


Held, that the warranty was qualified and restricted to facts material to the risk, 
and the insured was bound by his statements as representations only, not as 
warranties. 


Held, that parol testimony is admissible to show the participation of the agent in 
the preparation of the application. The strictly appropriate remedy is by suit 
in equity to reform the contract, but the same end is accomplished at law by 
an equitable estoppel. 


Held, that the facts being correctly communicated to the agent who suggested or 
consented to incorrect answers in the application, the company may not avoid 
the policy on the ground of their falsity. 

An over-valuation must be fraudulent, or with an intention to deceive in order to 
avoid the contract. 


Judgment affirmed. 


Messrs. Nucent & McWitu1r, of Jackson, for Plaintiff in Error. 
Messrs. Harrior & Groree, of Jackson, for Defendant. 


Stmratz, J. 


Wilson, the local agent of the Planters Insurance Company in Bol- 
ivar County, solicited and procured Myers to effect the insurance in 
question in that company. 

He had been regularly appointed in writing. His general duties 
were to solicit and procure customers, take applications for policies, 
collect the premiums, and forward both to the principal office at 
Jackson, and give binding receipts for insurance for 15 days. To fa- 
cilitate him in the business, he was furnished with printed blanks of 
applications to be filled up under his supervision, which was intended 
to inform the company of all circumstances material to the risk. 

It must be assumed that Wilson was selected on account of his sup- 
posed fitness for the employment. But he was also furnished with 
printed instructions respecting his duties. He was directed to pub- 
lish the company as widely as possible, to canvass diligently for cus- 
tomers, to study carefully the blanks and instructions, so that he 
would be able at once to make out and understand each form of ap- 
plication correctly. In another place he is assured that a thorough 
study of the instructions and blanks will enable him to answer any 
question understandingly as to the company’s manner of doing busi- 
ness, and be able to fill out the blanks rapidly and correctly. He 
must inform the applicants that the concealment of any material fact 
renders the policy void. 
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In his deposition Wilson gave an interpretation of what he conceived 
to be his duty, which accords with the instructions, to wit : 

It is my invariable rule to interrogate the applicant, and upon his 
replies, if necessary, I instruct him how to form his answers. 

The defendant below, the insurance company, contested the plain- 
tiffs right to recover, on the ground that untrue answers were given 
by Myers to the questions propounded in his application for insurance. 

To that the insured replied, that there are no misrepresentations or 
concealments, but the answers are true, whether they shall be regarded 
as warranties or representations of facts pertaining to the condition, 
situation of the property, the incumbrances upon it, value, etc., and 
however that may be, they were fully disclosed to Wilson, and known 
to him, and therefore the company are precluded from setting up 
that defense. To that the company rejoins that the insured cove- 
nanted with them that as to all such matters Wilson should be his 
agent, and not the agent of the company. 

The questions arise on the covenant in the application, “ that the 
foregoing, with the diagram thereon, is a full and true description and 
warranty of the condition, situation, risk and value of the property 
on which the insurance is applied for, and which shall form the basis 
of this policy, * * * and I, the applicant, do hereby further agree that 
the policy of which this application is the basis, and which will be is- 
sued thereon, shall be accepted by me, with the express understand- 
ing that if the note or notes given for the premium * * * shall be un- 
paid at the time of any loss, the policy shall be considered null and 
void ;” and also the 14th condition, printed on the back of the policy, 
to wit, it is part of this contract that any person other than the as- 
sured who have procured this insurance to be taken by the company, 
shall be deemed to be the agent of the insured, * * * and not of this 
company, under any circumstances whatever, in any transaction re- 
lating to this insurance. The verbage of this condition is not candid ; 
it seems to have been used with studied design to obscure the real 
purpose. It is a snare set in an obscure place, well calculated to es- 
cape notice. 

It is not written or printed on the face of the policy ; it is not so 
much as alluded to in the application ; nor is the agent, in his printed 
instructions, enjoined to inform those with whom he treats of it. The 
average man of the community, layman, interested in such a policy, 
after carefully reading it over, may well be supposed to hold this 
soliloquy : ‘“ What does this mean? who is the other person referred 
to, who might have helped to procure the insurance ? I called in no 
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friend to aid me with advice. No one was engaged about it except 
the agent and myself. Surely the allusion can’t be to him, for he 
acted for and represented the company. Ifhe were meant, the lan- 
guage would have pointed unmistakably to him.” 

The correct meaning is that Wilson, and all others in his position, in 
anything done or said by him in procuring the insurance, “shall not 
in any circumstances whatever, or in any transaction relating to the 
insurance, be the agent of the company, but the agent of the assured.” 

Wilson was constituted agent for the company. The charter express- 
ly authorized the Planters Insurance Company to appoint agents and 
define their duties. Acts 1874, p. 138. There is no pretense that Wilson 
ever surrendered his trust, or that the ‘power was ever revoked. If 
he could by stipulation be converted into an agent for the assured, 
he must be held as also the agent of the company, for in that capacity 
he proposed to deal with Myers. It would be difficult for him to re- 
present both parties as agent, touching the same subject matter. 

Ostensibly he acted for the company in soliciting risks to be taken 
by them, in securing and transmitting premiums, in delivering poli- 
cies. He was supplied with the requisite forms, and in effect was in- 
structed to aid applicants to fill themup. On well settled principles, 
he was competent to bind his principal within the legitimate range of 
his employment. He appeared before the public as their trusted and 
accredited attorney in fact. It is fair to presume that he had their 
confidence, and that they indorsed his skill, and qualifications. Sure- 
ly credulity cannot be imputed to the public, if they accepted and 
treated with Wilson as the representative of the company, within the 
pale of this employment; and unless his authority was restricted, 
that he could well do all things within the line of his duties, which 
the company themselves could do. If his powers were restricted 
within narrow limits, that the nature of his business would indicate it 
was incumbent on the company to give notice to those who negotiated 
with him. Therefore the propriety of the enunciation in Ins. Co. vs. 
Mahone, 21 Wallace, 156, “That the acts and declaration of the 
agent are to be considered as the acts and declarations of the insurer, 
and the applicant was justified in so understanding them.” 

Why justified in that conclusion? Because he purported so to act, 
and was held out to the public in that character by his principal, and 
the assured had knowledge of private restrictions if there were any. 
It is the suggestion of morality, and reason, that parties should deal 
with each other in the character which they assume. The 14th con- 
dition under review is extraordinary. Whilst holding on to Wilson as 
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the company’s agent, it exacts a covenant from the assured, that in 
all things concerning procuring the insurance, and in all circum- 
stances relating to the insurance, he is the agent of the assured. The 
object is plainly to relieve the company from all responsibility for the 
acts and declarations of their agent, and to make the assured take 
the risk of his errors and mistakes. We do not say that the com- 
pany could not restrict the apparent and ostensible authority of their 
agents. It might be altogether fair and reasonable to write or print 
in the applications with which the agents were supplied, a notice 
that the company in taking risks would be governed exclusively by 
the surveys and answers to the written interrogatories, and not by 
any verbal answers given to the agent, or information imparted to him, 
unless writen in the application. That would give notice to cus- 
tomers that the conveyance of erroneous answers, or concealment of 
matters material to the risk, not disclosed in the written application, 
rested on them, and them alone. In such circumstances, ordinarily 
prudent men would seek the advice and assistance of those who were 
skilled in such matters. Counsel for the respective parties have di- 
rected much of their arguments to the question, whether the state- 
ment of Myers as to the condition, situation, title and incumbrance, 
are warranties or representations. 

A warranty extends to every matter which it embraces ; whether 
material to the risk or not, and the assured commits himself to its 
literal truth. Representations do not affect the contract if not willful 
or if not material. They are collateral to the contract, and it will 
suffice if they are equitably or substantially complied with. 

It is sometimes difficult to determine whether the statements of 
the assured belong to the one class or the other. "Where they ap- 
pear on the face of the policy they do not necessarily become warran- 
ties. Their character must be gathered from the form of the ex- 
pression, the purpose of the insertion, and by their relation to other 
parts of the instrument. It is an established maxim, that warranties 
will not be created, or extended by construction. Daniels vs. Ins. 
Co., 12 Cush., 416 ; Miller’s case, 31 Iowa, 226 ; Formish case, 4 Gray, 
337, 340. Ordinarily statements in the application are representa- 
tions, unless converted into warranties because of a reference to 
them in the policy, and a clear manifest purpose that the whole shall 
form one entire contract. If the reference to the application is for 
another purpose, or no purpose is indicated to make it part of the 
policy, it will be so treated ; Campbell’s case, 98 Mass., 391 ; Snyder's 
case, 13 Wend., 92. 
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Following the description of the property are these words : “For a 
more particular description, and as forming a part of this policy by 
which the assured is to be bound, special reference being had to the 
assured application and survey.” In an anterior part of the policy, is 
the declaration that the property is insured subject to the conditions 
and stipulations indorsed thereon, which constitutes the basis of this 
insurance. One of the stipulations, referred to and printed on the 
back of the policy, is as follows: “1. That the basis of this contract 
is the application, * * * and if such application does not truly de- 
scribe the property, this policy shall be null and void. And any false 
statements or misrepresentations of facts material to the risk, shall be 
deemed fraudulent and be an absolute voidance of the policy.” 

The application does undoubtedly contain a warranty, and is im- 
ported into the contract. But the policy qualifies the stipulation in 
the application, within much narrower limits. The condition alluded 
to in the body of the policy, is to this effect : that the policy shall be 
avoided if the assured has not correctly described the property, and 
if he has made any false statements or misrepresentations in the ap- 
plication, of facts material to the risk. In the face of the policy the 
insurers declare in substance, that they assume the risk, subject to 
this and the other conditions indorsed thereon, “which constitute 
the basis of the contract.” When we come to look closely at what 
that basis it, we find it to be the statements and representations of 
facts material to the risk. The falsity of any fact, however trivial 
and unimportant, the subject of a warranty, avoids the contract. But 
the underwriter assumes the risk, not on the warranty of the assured 
that his statements are absolutely and literally true, but on the faith 
of that his statements and representations are true in all respects 
material to the risk. To avoid the policy the statements must be 
not only untrue, but such untruth must be predicated of a fact or 
facts material to the risk. If it be about an immaterial matter, no 
such consequence would follow. A provision that the statements are 
to be regarded as warranties, is controverted by a subsequent recital 
that the assured is responsible for their truth so far as they are mate- 
rial to the risk. So if the covenant is, that the statements are true 
as to condition, value, risk, etc., but as to all others, representations 
merely. Lindsey vs. N. M. Ins. Co., 3 R. I., 157 ; May on Ins., p. 166, 
§ 160. This case is very much like one recently before Lord Cock- 
burn. Fowkes vs. M. & L. Life Ass., largely quoted in May on Ins, 
§ 168, wherein the Queen’s Bench held that construing the declara- 
tion of the assured and the policy together, the fair import of the 
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contract was “that the assured agreed that his answers to the ques- 
tions propounded by the company shall be the basis of the contract 
between them, that is to say, if he was guilty of any fraudulent con- 
cealment, or designedly untrue statement in these answers, the policy 
shall be null and void,” ete. So in this case, the first condition re- 
fers to the application, and declares if the assured has made any false 
statements or misrepresentations. Elliott vs. H. M. Ins. Co., 13 Gray, 
159, is perhaps more in point. Here the words misrepresentation or 
suppression of material facts, were held to controvert other expres- 
sions in the instruments ; and to so far controvert them as to make 
it clear that the assured did not warrant. We think in this case that 
Myers is bound by his statements as representations, and not as 
warranties. But whether the one or the other, is not material in the 
views we have taken of the question contested. There are two lines 
of decisions in the books, which pursue divergent lines : the one holds 
that parol testimony is inadmissible to show the participation of the 
agent in the preparation of the application, or that correct responses 
were made to the interrogatories, but on the suggestion of the agent, an 
incorrect result of such responses was written down by the agent, 
or the applicant at his dictation. These decisions rest on the idea 
that the object and effect of the testimony is to vary or contradict the 
written contract. Such were the earlier cases in New York, and many 
other states ; that doctrine is still adhered to in Massachusetts and 
Rhode Island, Virginia, and perhaps in some other states. 

The other class, of later origin, rapidly increasing in numbers 
and favor, declare that insurance companies constituting local agents 
to canvass for business, take and forward applications, collect pre- 
miums, and give binding contracts of insurance for fifteen days pend- 
ing applications, such agents as Wilson, must be held responsible for 
the acts and declarations of the agents within the scope of the em- 
ployment, as if they proceeded from the principal. The general rule 
settled by many authorities is, that the insurer cannot take advantage 
of the omission or misstatement of any fact which it was their 
duty to state correctly, and this is true when the defect occurs in the 
application for insurance prepared by themselves, or any one by them 
authorized with a knowledge of all the facts. Rowley vs. Ins. Co., 36 
N. Y., 550 ; Peck’s case, 22 Cowan, 575; Bibb’s case, 25 Cowan, 51; 
Franklin’s case, 42 Mo., 457 ; Beal’s case, 16 Wisconsin, 241. 

In Malleable Iron Works vs. Ins. Co., 25 Cowan, 465, the court 
said of an agent, equipped for business, as was Wilson, that he had 
an implied power to explain the questions and the answers required, 
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and that his error or admission could not be given in evidence as a 
breach of warranty by his principals. Deal’s case, 16 Wis., 241 ; Plum- 
er’s case 18 N. Y., 392 ; Rowley’s case, 36 N. Y., 550 ; Moleere’s case, 5 
Rance, 342; Ayer’s case, 21 Iowa. 

In the American Leading Cases the annotater to Carpenter’s case, 
after a collation and review of the authorities, states this result : 
“Where the business of the agent is to solicit for his principal and 
procure customers, and he misleads the insured by a false or errone- 
ous statement of what the application should contain, or, taking the 
preparation into his own hands, procure his signature by an assur- 
ance that it is properly drawn, the description of the risk, though 
nominally from the insured, ought to be regarded as proceeding from 
the company.” May’s case, 25 Wis., 306 ; Schellier’s case, 38 IIL, 166 ; 
Wilkinson’s case, 13 Wallace, 23 ; Ins. Co. vs. Mahone, 21 Wallace. 

If the insurers assume the preparation of the contract, they cannot 
take advantage of the failure of the instrument to express any fact or 
circumstance that has been duly communicated by the insured, and 
omitted by negligence, mistake or design, by their officers or agents. 
The principle equally applies when the error or misdescription is in 
the application, if it was prepared or dictated by the agent. Deal’s 
case, 16 Wis., 241. 

These cases, and others that might be cited, deny the applicability 
of the rule, excluding parol testimony which raises or contradicts a 
written instrument, and places its competency on another ground, 
namely, where one party has by his representations or conduct in- 
duced the other party to the transaction to give him an advantage, 
which it would be against equity and good conscience for him to as- 
sert, he will not be permitted in a court of justice to avail of that ad- 
vantage. The courts apply the doctrine of equitable estoppel so 
beneficial and just when properly used. 

It would seem that strictly, the more appropriate remedy would be 
a suit in chancery to reform the contract. Those courts that reject 
the parol evidence, in a great majority of cases would relieve in that 
mode. But as we have seen, the tendency is to attain the same re- 
sult at law, by allowing the truth to be proved by parol, and giving 
to it the force of an estoppel in pais. Whether the disclosures of the 
assured are made warranties or representations is immaterial. The 
testimony shows what answers were given to the interrogatories to 
the agent. They bring to his notice the actual facts. If the agent 
writes down or dictates an erroneous declaration or result, he as- 
sumes for his principal that it is true, or that it is the equivalent of 
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verbal disclosure. The assured would be regarded as declaring to 
the insurer, If the answer as written is your understanding of the 
facts disclosed to your agent, then I am bound by them as warranties, 
or as representations, as the case may be. Mahone’s case, 21 Wallace. 
If this were a suit in chancery for reformation of the contract, that 
court would esteem the verbal statements of Myers, in answer to the in- 
terrogatories, as incorporated into the contract and decree accordingly , 
if there were no other objections. A court of law would reach pre- 
cisely the same end by putting the insurer under an estoppel to in- 
sist on a breach of the warranty, or the untruth of the representa- 
tions. Itis but another addition to the numerous instances where 
courts of law have borrowed principles from the equity courts and 
adopted and enforced them. Nor should any limitation be put upon 
the naturalization into the common law of equitable principles, 
where its methods of procedure and forms of action are adapted to 
render complete justice. In Chase vs. Ins. Co., 20 N. Y., 54, there 
was a stipulation in the application which we have before character- 
ized as reasonable : it was that the company would not be bound by any 
act done or statement made to or by any agent or other person not 
contained in the application. 

In the late case of Rohrbach, 62 N. Y., 1875, literally the same 
covenant as in the case before us, was sustained. It had been con- 
demned by the Supreme Court of New York. Its inevitable effect is 
to greatly weaken the indemnity on which the assured rely. It is 
inconsistent with the acts and conduct of the insurance companies in 
sending abroad all over the land their agents and representatives to 
canvass for risks. It is an effort by covenant to get the benefit and 
profits which these agents bring them, and at the same time repudiate 
the relation they sustain to them, and to set up that relationship 
with the assured, and that too without their knowledge and consent. 
It is not a limitation or restriction of power, but the dissolution of 
the relationship with themselves, and the establishment of it between 
other parties. This 14th condition attempts a logical and legal im- 
possibility. It converts the agent of one into the agent of both. 
He deals with the subject matter for both contracting parties. He is 
instructed by the company to study his documents and papers, so 
that he can readily fill up the blanks ; he can negotiate for the com- 
pany for high rates of insurance ; and at the same time his duty is to 
his other principal to cheapen the rates. It places the agent in an 
inconsistent and antagonistic position. On the one hand he must ply 
the people to insure, extend and increase the business and the profits 
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of the company, and thereby put money in his own purse. But in 
doing all this, if he blunders and makes mistakes, for these he is the 
agent of his customers, and with them is the responsibility. If he 
waives a forfeiture by extending the time for the payment of a pre- 
mium note, it would be a grave question whether he represented 
the company or the assured ; if the latter, there would be no waiver 
at all. The complications would be intricate, and almost inexplicable. 
Whilst we cannot sustain this condition, we repeat that it is entirely 
legitimate for this corporation to limit the powers of their local 
agents. But if they choose to do so, those with whom they do busi- 
ness ought to be informed of it. : 

We adopt the doctrine of these cases, which held that if the agent 
takes charge of the preparation of the application, or suggests or ad- 
vises what shall be answered, or what will be a sufficient answer, the 
company shall not avoid the policy because they are false or untrue, 
if the full disclosures were made by the applicant to him. We come 
now to consider whether there are any false representations or con- 
cealments that should avoid the policy. The underwriter was entitled 
to full disclosures, not merely to know the truth, but the whole truth. 
A withholding of any facts material to the risk is tantamount to a false 
representation, and vested with the same penalty. No serious objec- 
tion is made to the answers to the interrogatories about the title. 

It is said with great force of reason that the response to the in- 
quiry about incumbrances lacks fullness, and does not accord with 
the truth. It was very material to the company to learn the extent of 
the assured’s interest in the property, and its value. If he had only 
an equity of redemption, how much was it worth? The fact was 
that the incumbrance was for a principal debt of $40,000, with large 
arrears of interest. It was in litigation, and there had been a decree 
of the chancery court, reducing the apparent debt to $10,000, which 
had been appealed from and was undecided in the Supreme Court. 
These circumstances were important, both in determining whether 
the risk would be taken, and in fixing the rate of insurance. It is al- 
so objected that the answers to the questions as to the value of the 
plantation, and the gin-house, gin, stand, press and appurtenances, 
are untrue in this, that the valuation is excessive. Every over-valua- 
tion will not avoid the contract. There must be some element of 
fraud or intention to deceive, with a view to obtain insurance there- 
on for a greater sum than could otherwise be obtained. 

The rule, as approved by the Supreme Court in Franklin Ins. Co., 
2 Vaughn, 92 United States Reports, 519, that if the assured put a 
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value on his property greatly in excess of its cash value in the mar- 
ket, yet if he did so in the honest belief that the property was worth 
the valuation put upon it, and the excessive valuation was made in 
good faith, and not intended to mislead or defraud the insurance 
company, then such valuation will not defeat a recovery on the policy. 
In that case the “ goods ” were valued in the application at $12,000 ; 
the actual worth as proved by the jury was $7,504. Yet there being 
no fraud meditated or intention to mislead, the contract was not 
avoided. 

The Planters Insurance Company gave notice in their blank appli- 
cations, and also stipulated in the policy, that they would only pay, if 
a loss occured, two thirds of the value of the property at the time of 
the loss, thereby giving themselves a wide margin of safety, and not 
trusting to the accuracy of valuations. At best the value of real es- 
tate and structures thereon is uncertain. It is a matter very much of 
opinion about which there will be great difference. Myers was asked 
his opinion, and if it was in excess of others he should not suffer by 
it, if he meant no fraud or deceit. The answers to the questions, six, 
twelve, and fifteen, were in relation to the title. 

The value of the plantation, and the incumbrances, relied upon by 
the insurance company to defeat a recovery, were given under these 
circumstances. Wilson, the agent, states that at the time the applica- 
tion was filled up, and several years prior thereto, he was intimately 
acquainted with the Belmont plantation and gin-house, and appur- 
tenances ; that he had especially examined the latter twice, and made 
two surveys for the inspection of insurance companies, and that his 
invariable custom was followed in this case, to explain the interroga- 
tories in the printed blanks and instruct the applicant how to make 
his answers ; that he knew that Myers owned two thirds of the Bel- 
mont plantation upon which the deed of trust in favor of Estell 
operated to recover a principal debt of $40,000 ; that he was trustee, 
and a party to the suit, which resulted in the chancery court decree- 
ing a balance in favor of Estell of $10,000, which was pending on ap- 
peal in Supreme Court, and undecided. 

With all this knowledge, Wilson states, knowing the proper answer 
to be made to question six, “ I did instruct Myers how to write down 
his answers. Of course I approvedthe same.” He gives substantially 
this account of the answer to the twelfth interogatory: A good deal 
of conversation occurred between Myers and himself as to the proper 
answer. The property produced $5,000 income, which would be ten 
per cent on a value of $50,000. It was finally settled to give that valua- 
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tion, and then added, that although that might be more than the pro- 
perty would bring in the market for cash down, yet it so greatly ex- 
ceeded the amount of the lien or decree, that it was not a matter of 
importance as to the exact value ; he did not consider the valuation 
excessive. 

His explanation about the answer to the sixteenth question, is to 
the effect that knowing all about the matter inquired about, both 
Myers and himself knew that the incumbrance was $10,000 or there- 
abouts. Myers in his deposition states that he referred the question of 
the value of the plantation to Wilson ; who after discussing with him, 
concluded that the property fairly represented a cash capital of $50,- 
000, and could fairly be put down at that price. Wilson also agreed 
that the answer to the 6th interogatory should be as written. 

Wilson, who was familiar with the deed in trust-for Estell’s benefit 
to himself, trustee, the litigation and the decree therein, agreed with 
Myers, after consultation, that the answer to the 16th question 
should be as written in the application. Myers further says, that he 
consulted Wilson on all the points of difficulty. 

Not to pursue the subject into further detail, it has been already 
proved that Wilson actually participated in the preparation of the ap- 
plication, dictated the most material answers complained of as:errone- 
ous, and approved and consented to all of them, as statements of the 
truth, especially within the rule laid down in Ins. Co. vs. Mahone, 21 
Wallace, and the other cases herein before cited ; the company is es- 
topped to deny the truth of the answers in the application, and can- 
not make the defense that the statements of the assured therein are 
misrepresentations so as to avoid the policy. 

Myers in his application gave notice that his factors had applied 
for insurance to the extent of $4,500 in other companies. In the face 
of the policy, the insurers consented that such a policy “ current” 
might be underwritten ; that was sufficient notice or waiver of further 
notice. The company does. not insist in this court on the point 
that the policy has been forfeited for non-payment of the premium. 

The 6th section of the charter, acts 1874, p. 238, does not make 
them require the applicant to state all the material facts and circum- 
stances converning the risk required by the company. But it does 
not prohibit the parties to the contract from making warranties if 
they choose. It is not restrictive of the power of the corporation ; 
but declaratory of the duty of the assured. Independent of this sec- 
tion it would have been the duty of the assured to have made full and 
truthful disclosures. The provision is for the benefit of the company, 
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and was not designed to circumscribe its power. There is great force 
in the argument for defendant in error, that the first warranty clause 
of the application extends no further and embraces no more than the 
condition, situation, risk and value, etc., of the property on which in- 
surance is applied for, which property was the house, gin-stand, press, 
etc., and on familiar principles all else not included in the enumera- 
tion is excluded ; the very point was ruled in Ins. Co. vs. Cormack, 24 
Til., 461. But as herein before said, construing all the instruments to- 
gether, the application and the policy as constituting the contract, the 
intent and purpose is reasonably clear, that the risk was assumed on 
the faith that the property had been correctly described, and that no 
misrepresentations had been made of facts material to the risk, and 
that although there was a warranty above referred to in the applica- 
tion, that was qualified by the stipulations in the policy, which was 
made to depend for its validity on the statements of the applications 
as representations and not as warranties. 
Judgment is affirmed. 


CHALMERS, J. 

It is said in the opinion of this court, delivered by myself in Co- 
operative Life Ass’n vs Leflore, 53 Miss., (on page 16,) “That it is 
well settled that all stipulations and conditions contained in the body 
of an insurance policy are warranties, to the absolute truth of 
which the parties have pledged themselves.” As written, the sentence 
is erroneous. By some carelessness of the writer, the words “prima 
facie” before the words warranties was omitted, as is apparent by the 
reference to the citation from Bliss on Life Insurance, § 55, from 
which the statement was taken. It was intended to state that such con- 
dition and stipulations are prima facie warranties. In the case at bar 
the 14th condition printed on the back of the policy seems intended to 
declare that in everything relating to the effecting of the insurance, 
the agent who procures it shall be deemed the agent of the insured, 
and not of the insurers. 

As thus stated it involves a legal contradiction. The agent binds 
the company, temporarily at least, by the reception of the premium, 
and this he could not do if he was wholly the agent of the insured 
and in no manner that of the insurers. 

A man cannot bind others by a contract with his own agent. I see 
no difficulty, however, in constituting him the agent of the company 
for some purposes, and of the applicant for others. For instance, the 
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company might well stipulate that if the agent took part in filling out 
the applications, he should be regardetl pro hac vice as the agent of 
the applicant, and that neither his acts in so doing, nor any inform- 
mation communicated to him should bind them, unless transrzitted 
to them by writing, and by them approved. Such a stipulation to 
be binding should be made known to the applicant in plain and un- 
mistakable language. Good faith would prompt that it should be 
communicated at or before the making out of the application, though 
I will not say this would be essential. Because the 14th condition 
on this policy was so ambiguous as to be almost unintelligible, I 
hold it to be unfair and therefore invalid. 

The 14th condition being stricken out, I regard it as wholly immate- 
rial whether the statements contained in the application be regarded 
as representations or warranties. The truth as to all the matters in- 
quired about was communicated to the agent of the company. He dic- 
tated or suggested the answers which are now complained of as false. 
His acts in so doing were the acts of his principals; whether the 
statements were representations or warranties, they were made to 
embody untruths by the insurers themselves, acting through their 
agent. A man is no more bound by a false warranty into which he 
has been entrapped by the party with whom he is dealing, than by a 
false representation. The principle which relieves the insured in this 
class of cases, is thé same that authorizes courts of equity to reform 
written instruments by parol proof, so as to make them conform to 
the real contract between the parties. It applies as well to covenants 
and warranties as to other contracts. 
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UNITED STATES SUPREME COURT. 


Ocrosrr Term, 1877. 


Error to the U. S&S. Cireutt Court, Eastern District of Virginia. 


NEW YORK LIFE INS. CO., Plaintiff in Error, 
vs. 


WILLIAM P. DAVIS. 


After the outbreak of the Southern war a tender of premium was made to the 
agent of a Northern life company in Virginia, who had previously been accus- 
tumed to receive the premiums and give receipts signed by the president and 
actuary. The tender was refused on the ground that he had no receipts from 
the company, and the money would be confiscated. The agent had no com- 
munication with the company during the war, and did not resume his agency. 

Held, that an indorsement on the margin of the policy, that ‘all receipts for 
premiums paid at agencies are to be signed by the president or actuary ” is 

} simply a notice to the insured not to pay without a receipt so signed ; it is not 
an agreement to make any particular agency the legal place of payment. 

Held, that the agency was suspended by the outbreak of war, and though it might 
have been continued with the consent of both parties, either previously given 
or by subsequent ratification, for the payment of premiums, there was no evi- 
dence of such consent, and the policy, which by its terms made the company’s 
domicil the legal place of payment, was void. 

Judgment reversed, 


Brabey, J. 

This was an action on a policy of life insurance issued by the plain- 
tiff in error, a New York corporation, before the war, upon the life of 
Sloman Davis, a citizen and resident of the State of Virginia. The 
policy contained the usual condition, to be void if the renewal pre- 
miums were not promptly paid. They were regularly paid until the 
beginning of the war. The last payment was made December 28, 
1860. The company, previous to the war, had an agent, A. B. Gar- 
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land, residing in Petersburg, Yirginia, where the assured also resid- 
ed, and premiums on this policy were paid to him in the usual way, 
he giving receipts therefor, signed by the president and actuary, as 
provided on the margin of the policy, which were usually sent to the 
agent about thirty days in advance of the maturity of the premium. 
About a year after the war broke out, the agent entered the Confed- 
ate service as a major, and remained in that service until the close of 
the war. 

Offer of payment of the premium next due was made to the agent, 
in December, 1861, which he declined to receive, alleging that he had 
received no receipts from the company, and that the money would be 
confiscated by the Confederate government if he did receive it. A 
similar offer was made to him after the close of the war, and was also 
declined. The agent testified that he refused to receive any pre- 
miums, and had no communication with the company during the war, 
and did not resume his agency after it terminated. 

Sloman Davis died in September, 1867. 

The plaintiff below was assignee of the policy, and claimed to re- 
cover the amount thereof ($10,000,) upon the ground that he was 
guilty of no laches, and that at the close of the war the policy re- 
vived. 

It is unnecessary to state, in detail, the proceedings at the trial. 
The plaintiff contended, and the judge instructed the jury in sub- 
stance, that they might infer from the evidence that the place of pay- 
ment intended by the parties was at the residence of the plaintiff, 
and that if the company did not furnish receipts to its agent, so that 
the premiums could be paid according to the terms of the policy, it 
was not the fault of the plaintiff ; and if he was ready and offered to 
pay his premium to the agent, there coull be no forfeiture of the pol- 
icy, if within reasonable time after the war he endeavored to pay his 
premiums, and the company refused to receive them. On the other 
hand the defendant contended that the war put an end to the agency 
of Garland, and the offer to pay the premium to him was of no valid- 
ity, and the failure to pay rendered the policy void. This view was 
rejected by the court, and a verdict was rendered for the amount of 
the policy, less the amount of certain premium notes wh.ch had been 
given by the insured. 

It is obvious that this case is nearly on all fours with that of the 
New York Life Insurance vs. Statham, (93 U. S., 24,) decided by 
this court at the last term. As we still adhere to the views there ex- 
pressed, we do not deem it necessary to reiterate them. But the 
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questions which received special discussion on that occasion were, 
whether a failure to pay the stipulated premiums involved a forfeit- 
ure of the policy, although such failure was caused by the existence 
of the war ; and what were the mutual rights of the parties conse- 
quent upon forfeiture under such circumstances. The point which 
is now most strenuously relied ou, namely, the supposed power of an 
agent of a Northern company to receive premiums in a Southern 
State in insurrection after the war broke out, and the supposed right 
of a policy-holder to tender them to such agent—although involved 
in the case—was not specially adverted to in the opinion of the court. 
We propose to add some observations on this branch of the subject. 

First, however, a few words with regard to the position that there 
was competent evidence for the jury to infer that the place of pay- 
ment intended by the parties was the place of residence of the as- 
sured. This we think is entirely untenable. The legal effect of the 
policy itself was that payment should be made to the company at its 
domicil. The indorsement on the margin, which is much relied on 
by the plaintiff's counsel, has no such effect as he attributes to it. It 
is in these words : “ All receipts for premiums paid at agencies are 
to be signed by the president or actuary.” This is simply a notice to 
the assured that if he shall pay his annual premium to an agent, or at 
an agency, he must not do so without getting a receipt signed by the 
president or actuary of the company. How this caution can possibly 
be construed into an agreement on the part of the company to make 
any particular agency the legal place of payment of premiums it is 
difficult to see. The circumstances show nothing but the common 
case of the establishment of and for the mutual convenience of the 
parties ; and do not present the slightest ground for varying the le- 
gal effect of their written contract. We think, therefore, that the 
charge was erroneous on this point. Of course, we do not mean to 
be understood as holding that as long as an agency is continued, a 
tender to the agent would not be valid and binding on the company. 
But we deem it proper to consider more particularly the question 
of agency and the alleged right of tendering premiums to an agent 
during the war. 

That war suspends all commercial intercourse between the citizens 
of two belligerent countries or states, except so far as may be allowed 
by the sovereign authority, has been so often asserted and explained 
in this court within the last fifteen years that any further discussion 
of that proposition would be out of place. As a consequence of this 
fundamental proposition, it must follow that no active business can 
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be maintained, either personally or by correspondence, or through 
an agent, by the citizens of one belligerent with the citizens of the 
other. The only exception to the rule recognized in the books (if we 
lay out of view contracts for ransom and other matters of absolute 
necessity) is that of allowing the payment of debts to an agent of an 
alien enemy, where such agent resides in the same state with the debt- 
or. But this indulgence is subject to restrictions. In the first place, 
it must not be done with the view of transmitting the funds to the 
principal during the continuance of the war ; though if so transmitted 
without the debtor’s connivance, he will not be responsible for it. 
Washington, J., inConn. vs. Penn., Peters’ C. C. Rep., 525 ; Bucha- 
nan vs. Curry, 19 Johns., 141. In the next place, in order to the 
subsistence of the agency during the war, it must have the assent of 
the parties thereto—the principal and the agent. As war suspends 
all intercourse between them, preventing any instructions, supervision, 
or knowledge of what takes place, on the one part ; and any report, 
or application for advice, on the other, this relation necessarily ceases 
on the breaking out of hostilities, even for the limited purpose before 
mentioned, unless continued by the mutual assent of the parties. It 
is not compulsory on either side ; and it cannot be made compulsory 
to subserve the ends of third parties. If the agent continues to act 
as such, and his so acting is subsequently ratified by the principal, or 
if the principal’s assent is evinced by any other circumstances, then 
third parties may safely pay money for the use of the principal into 
the agent’s hands ; but not otherwise. It is not enough that there 
was an agency prior to the war. It would be contrary to reason that 
a man, without his consent, should continue to be bound by the acts 
of one whose relations to him have undergone such fundamental al- 
teration as that produced by a war between the two countries to 
which they respectively belong ; with whom he can have no corres- 
pondence, to whom he can communicate no instructions, and over 
whom he can exercise no control. It would be equally unreasonable 
that the agent should be compelled to continue in the service of one 
whom the law of nations declares to be his public enemy. If the 
agent have property of the principal in his possession or control, good 
faith and fidelity to his trust will require him to keep it safely during 
the war, and to restore it faithfully at its close. Thisis all. The in- 
justice of holding a principal bound by what an agent, acting without 
his assent, may do in such cases, is forcibly illustrated by Mr. Justice 
Davis‘in delivering the opinion of this court in Fritz vs. Stover, 22 
Wall. 206. In that case the agent had collected in Confederate funds 
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the amount due ona bond. Having asserted that the agent had no 
authority to do this, the learned justice adds : “ Ifit were otherwise, 
then, as long as the war lasted, every Northern creditor of Southern 
men was at the mercy of the agent he had employed before the war 
commenced. And his condition was a hard one. Directed by his 
government to hold no intercourse with his agent, and therefore un- 
able to change instructions which were not applicable to a state of 
war, yet he was bound by the acts of his agent in the collection of his 
debts the same as if peace prevailed. It would be a reproach to the 
law, if creditors, without fault of their own, could be subjected to such 
ruinous consequences.” These observations have a strong bearing 
upon the point now under consideration. 

What particular circumstances will be sufficient to show the con- 
sent of one person that another shall act as his agent to receive pay- 
ment of debts in an enemy’s country during war, may sometimes be 
difficult to determine. Emerigon says that if a foreigner is forced to 
depart from one country in consequence of a declaration of war with 
his own, he may leave a power of attorney to a friend to collect his 
debts, and even to sue for them. Traité des Assurances, vol. 1, p. 567. 
But though a power of attorney to collect debts, given under such 
circumstances, might be valid, it is generally conceded that a power 
of attorney cannot be given, during the existence of war, by a citizen 
of one of the belligerent countries resident therein, to a citizen or re- 
sident of the other, for that would be holding intercourse with the 
enemy, which is forbidden. Perhaps it may be assumed that an agent 
ante bellum, who continues to act as such during the war, in the re- 
ceipt of money or property on behalf of his principal, where it is the 
manifest interest of the latter that he should do so, as in the collection 
of rents and other debts, the assent of the principal will be presumed 
unless the contrary be shown ; but that, where it is against his inter- 
est, or would impose upon him some new obligation or burden, his 
assent will not be presumed, but must be proved ; either by his sub- 
sequent ratification, or in some other manner. 

In some way, however, it must appear that the alleged agent as- 
sumed to act as such, and that the alleged principal consented to his 
so acting. It is believed that no well considered case can be found 
anterior to these life insurance cases which have arisen out of the late 
civil war, in which the existence or continuance of an agency, under 
the circumstances above referred to, have been established contrary 
to the assent of the alleged parties to that relation. The case of Conn. 
vs. Penn., Peters’ C. C. Reps., 496, is the leading authority on this 
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subject in this country. The question in that case was whether the 
claimants of land in Pennsylvania, under contracts of purchase from 
the proprietaries (the Penns,) before the revoluntionary war, were en- 
titled to an abatement of the interest during the war ; and Justice 
Washington held that this depended on the question whether, during 
the war, the proprietaries, being alien enemies, “ had in the United 
States a known agent, or agents, authorized to receive the purchase- 
money and quit rents due to them from the complainants ” (the ven- 
dees.) To enable the parties to adduce proof on this point the court 
allowed further evidence to be taken. The same thing was held, at 
the same term, in the case of Dennison et al. vs. Imbrie, 3 Washing- 
ton’s C. C. Rep., 403, where Justice Washington says: “ We think 
that if the alien enemy has an agent in the United States, or if the 
plaintiff himself was in the United States, and either of these facts 
known to the debtor, interest ought not to abate.” It is obvious that, 
in these cases, the judge assumed that the relation of agency, if it ex- 
isted, did so with the mutual consent of the parties thereto. And the 
same observation, it is believed, may be made with regard to all other 
cases on the subject except some that have been very recently de- 
cided. 

The same inference may be deduced from the cases decided in this 
court when the subject of payment to agents in an enemy's country 
has been discussed. Amongst others we may refer to the following : 
Ward vs. Smith, 7 Wall, 477; Brown vs. Hiatts, 15 Wall, 177; 
Montgomery vs. United States, ib., 395; Fritz vs. Stover, 22 Wall, 
198. 

In some recent cases in certain of the State courts of last resort, 
for whose decisions we always entertain the highest respect, a differ- 
ent view has been taken ; but we are unable to concur therein. In 
our judgment, the unqualified assumption upon which those decisions 
are based—namely, “once an agent always an agent”—or in other 
words, that an agency continues to exist notwithstanding the occur- 
rence of war between the countries in which the principal and the 
agent respectively reside, is not correct ; and that the continuance of 
the agency is subject to the qualifications which we have stated 
above. 

Now, in the present case, except at the commencement of the 
troubles, before the President’s proclamation of non-intervention had 
been issued, and when it was yet uncertain what the differences 
between the two sections would amount to, there is not the slightest 
evidence that the defendant authorized Garland to act for it at all, 
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and the latter expressly refused to do so when requested, both on 
the ground of having received no receipts from the company, (which 
were his only authority for receiving payments,) and of the liability 
of the funds to be confiscated in his hands. The war suspended his 
agency for all active purposes, and it could not be continued even for 
the collection of premiums without the defendant’s consent ; and this, 
so far as appears, was never given, either expressly or by subsequent 
ratification. Under these circumstances it cannot be affirmed that 
the plaintiff could bind the defendant by a tender of payment to the 
supposed agent. However valid a payment may be, if made to an 
agent in time of war, where he consents to act as such, and has the 
assent of his principal in so acting, an offer of payment cannot have 
any force or effect if neither of these circumstances exist. 

Waiving, therefore, the consideration of any question that may be 
made with regard to the validity of an insurance on the life of an 
alien enemy, we think that in the present case there was not the 
slightest foundation for the court to charge, as it did in effect, that a 
tender of the premium to Garland, in Petersburg, was a good tender 
and binding on the company. 

We do not mean to say that if the defendant had continued its au- 
thority to the agent to act in the receipt of premiums during the 
war, and he had done so, a payment or tender to him in lawful money 
of the United States would not have been valid ; nor that a stipula- 
tion to continue such authority in case of war, made before its occur- 
rence, would not have been a valid stipulation ; nor that a policy of 
life insurance on which no premiums were to be paid, though sus- 
pended during the war, might not have revived after its close. We 
place our decision simply on the ground that the agency of Garland 
was terminated by the breaking out of the war, and that although, 
by the consent of the parties, it might have been continued for the 
purpose of receiving payments of premiums during the war, there is 
no proof that such assent was given either by the defendant or by 
Garland ; but that, on the contrary, the proof is positive and uncon- 
tradicted, that Garland declined to act as agent. 

The judgment of the Circuit Court must be reversed, with direc- 
tions to award a venire facias de novo. 





Nedrow vs. Farmers Ins. Co. 


SUPREME COURT OF IOWA. 


Apri, Term, 1876. 


Appeal from Louisa Circuit Court. 


MARIAH NEDROW, Appellant, 
vs. 


FARMERS INS. CO., or Cepar Rarms, Iowa. 


The policy provided that if a note were given for the cash premium, it should be 
considered a payment, provided it was paid at or before maturity. But should 
any loss occur, and the note or any portion of it remain unpaid and past due at 
the time, the policy should be void. The note for $20 was due April Ist. A 
payment of $10 was made on it in June following, when the insured delivered 
the policy for cancellation on account of an increase of risk, but the company 
elected to keep the contract in force, retained the note, and returned the policy 
uncanceled. A tender of the balance due on the note was not made until a loss 
had occurred, when it was refused. 

Held, that the insured had a right to pay the balance due at any time, and by such 
payment the policy would become operative. 

Held that the return of the policy by the company was a waiver of forfeiture from 
the increase of risk, but did not waive the forfeiture for non-payment of the 
note. 

Held, that a portion of the note remaining unpaid at the time of loss, the plaintiff 
could not recover. 


Judgment affirmed. 


Action on a policy of insurance. The policy annexed as an exhibit 
to the petition, contained the following provision : ‘“ When a promissory 
note is given by the assured for the cash premium, it shall be con- 
sidered a payment, provided such note is paid at or before maturity. 
But it is expressly understood and agreed by and between the parties 
hereto, that should any loss or damage occur to the property hereby 
insured, and the note given for cash premium or any portion thereof 
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remain unpaid and past due at the time of such loss or damage, then 
this policy shall be void.” The petition avers among other things, 
that in consideration of the receipt of the policy of insurance, the 
plaintiff made and delivered to the company her note for twenty-two 
dollars, payable April 1, 1873 ; that on the 4th day of August, 1874, 
this building was destroyed by fire ; that although her note was not 
paid when it became due, nor when this building was destroyed, yet 
she did on the 11th day of June, 1873, pay thereon the sum of ten 
dollars ; that at the time of such payment she delivered the policy to 
the company in order that it miglit be canceled, notifying the com- 
pany that a restaurant and bakery was then in operation on the 
premises, but that defendant, electing to continue said contract in 
force retained plaintiff's note, and returned to plaintiff the said policy 
uncanceled ; that on the 14th day of August, 1874, the plaintiff 
tendered to the company the balance due on said note. 

To the petition the defendant demurred upon the ground that it 
appeared that the plaintiff's note was given for the premium, and that 
the note was past due and unpaid at the time of the loss, while by 
the terms of the policy the defendant was not liable for said loss oc- 
curring while some part of said note remains due and unpaid. The 
demurrer was sustained. 

Judgment for defendant. Plaintiff appeals. 


Hurtey & Hats, for Appellant. 
Frank C. Honnet, for Appellee. 


Apams, J. 

The petition states substantially that at the time the company re- 
ceived the payment of ten dollars, and returned the policy to the 
plaintiff, it elected to continue the policy in force. The demurrer ad- 
mits the allegation, but then the allegation must be taken with such 
qualifications as the other parts of the petition impose upon it. The 
policy was in force to this extent, that it was the plaintiff's right to 
pay the balance due on her note at any time, and by such payment 
merely, and without any further contract, the policy would become 
operative. The effect of returning the policy after notification that 
the premises were used for a restaurant and bakery, was to waive 
any forfeiture which had taken place by reason of such use, but it did 
not operate as an indefinite extension of the time of payment of the 
note. The safety of policy-holders, as well as insurers, depends upon 
prompt payment by the policy-holders, and it being provided in the 
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policy in suit that if any part of the note remains past due and un- 
paid at the time of the loss, the policy shall be void. The plaintiff 
cannot recover. Watrous vs. Miss. Val. Ins. Co., 35. Iowa, 582 ; Wil- 
liams vs. City of Albany Ins. Co., 19 Mich., 451 ; Schmidt vs. Ins. Co., 
41 Ill, 295. 

Affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of C. P. of Schuylkill County. 


MARY A. LEONARD 


vs. 
LEBANON MUTUAL INS. CO.* 


A policy provision that it should be suspended during the non-payment of an as- 
sessment when due, is not waived by a mere notice from an agent having no 
power to waive the essential features of the policy, that the assessment re- 
mained unpaid ; nor is a notice from the agent of a subsequent assessment a 
waiver in the absence of any evidence that such assessment had been laid by 
the company, or that the agent had been authorized to give such notice. 


Judgment affirmed. 


Perr Curiam. 

It is very clear that under the policy in question, the protection of 
the policy was suspended by non-payment of the assessment number 
eight, until after the fire had occurred, causing the loss claimed under 
the policy. Then it was too late to render assessment number eight, 
unless it was shown that the company had treated the policy as in 
force and not suspended. But of this fact there was no sufficient 
evidence. The act of Sutermeister, the agent, in serving the notice, was 
not a waiver, for several reasons. He had no power as an agent to 








* The judgment of the Supreme Court was entered March 26, 1877. 
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waive the essential conditions of the policy; and nothing can be 
more essential than payment of the assessment, which is the very con- 
sideration of the insurance. A waiver should not be inferred from a 
mere reminder in the notice that assessment number eight remained 
unpaid. The nature of the business done by this company proves 
that it is both the wish and the interest of the company to retain its 
members. But this will not enable us to decree the conclusion that 
it intended to waive the only effectual means of compelling its mem- 
bers to pay their assessments, and thereby to make their membership 
useful and valuable. Members who refuse to pay their dues cannot 
be considered desirable. Lastly, there was no sufficient evidence 
that the company had laid assessment number nine on this policy, as 
existing on the first day of January, 1873, and that Sutermeister was 
authorized, by any act of the company, to give the notice that assess- 
ment number nine was laid on this property. The testimony of 
Sutermeister on this point is very indefinite, and too vague to be 
proper evidence that the company had acted in this matter. 

Upon the whole we discover no substantial error in this record. 

Judgment affirmed. 





